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ABSTRACT

The paper critically examines the statutory provisions on the Public Complaint
Commission (hereinafter called the Commission), and make appropriate
suggestionsfor reform. The Public Complaints Commission isa statutory creation
with wide powers of inquiry and investigation: it has wide powers to receive
complaints from member s of the public against maladministration and misuse of
administrative machinery by any public authority and companiesor their officials.
In Nigeria like other developing countries, the use of administrative power by
officersof government and their institutionsto oppress, victimize and discriminate
against the citizenry is quite common and rampant. The use of administrative
powers to flagrantly abuse the citizen's human rights and freedom is also a
common occurrence. Thus, there is the need for government to intervene and
take definite action to stem this problem that is gradually embarrassing the
government, which led to the promul gation of the Public Complaints Commission
Decree 31! (now ACT)? of 1975.

Keywords: Public Complaint Commission, Act, Ombudsman

INTRODUCTION
The Public Complaints Commissionisbetter known all over theworld as Ombudsman.
The Ombudsman isknown and performed by various agenciesall over theworld®. In
United Kingdom they are known as " Parliamentary Commissioner for Administration
(PCA). The Ombudsmanin U.K isattached to the Parliament whiletherearea so various
other Ombudsman servicesinthe United Kingdom* which are specific for eachindustry
or areas of influence. The history can be divided into three main periods. First around
1809 in an eraof authoritarian monarchy. It devel oped asacheck on executive power and
incidentally it devel oped within theexecutiveitsalf. Thekingsof Sweden had established it
to ensurethat their administration would vigorously respect and implement their [aws.
Ombudsmen aretherefore public officers set up to straighten theauthority of theexecutive
over theother powers. Secondly, the regimes became more parliamentary, the officewas
towardsthe second half of ninetieth century, redesigned and moved away from the sphere
of theexecutiveand becametheinstruments of the parliament to monitor and control the
executive. Today, itistill an essentia element inthe Swedish theory of " constitutional”
control. Thirdly, by thetwentieth century, it acquired itsrel ative autonomy and has now
evolved into the citizensinstrument. Posing asthe 'defender of civil rightsagainst the
arbitrarinessof bureauicracy, itisnolonger confined to the horizontal relationship between
authoritiesbut isa so part of thevertical control of thestate by citizens. Assuch, it combines
thetwo basic dimensionsof accountability in democratic systems°. Theingtitution of the
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Ombudsman spread in the second half of the twentieth century well beyond Sweden®.
The Swedish model was copied in Norway?, Finland®, Denmark®, and by the common
wesdlth countriesinthe early 1960s. Over theyears, theingtitution of the Ombudsman has
grown and become more specialized and politicized. While being appointed by the
parliament, they still try to maintain their independence, and their very easy access, point
and theoretical history earswithout necessary bureaucratic controls has endowed the

Ombudsman to the ordinary man.

InNigeria, pursuant to thereport of the Public Survive Review Road whichwas
set up by thefederal military government to walk into the conditions of service of public
workersinthefederation’. There are recommendationsfor theinstitution of apublic
Ombudsmanin Nigeria. Upon theassumption of officeasmilitary head of state General
Mohammed in 1975 congtituted ateam to study theinstitution of Ombudsmanin other
countrieswith aview to setting up apeculiar Ombudsman systemin Nigeria. Theteam's
report led to the promul gation of the Public Complaints Commission Decree (now Act)™.
The Commission consistsof aChief Commissioner and twelve other Commissioners'?
appointed by the supreme military council, and aso responsible to the council. The
Commission haspower toinitisteinvestigation onitsown or upon complaint onadminidrative
action by federa or state agencies, statutory corporations, local government authorities
and publicingtitutionsand companieswhether inthe public or private sector and officids
therefore. Thelaw wasamended in 1979, by virtue of Public Complaints Commission
(Amendment) Decree 21, it made some amendmentsto the Public ComplaintsCommission
Decree 31 of 1975, andit inter alia conferred immunity fromlegal processonthe Public
Complaints Commissionsin the performance of their official duties. Rationalefor the
Establishment of Ombudsman in Nigeriainclude:

1 Generally, the Ombudsman isastate official appointed to provideacheck on
government activity intheinterestsof thecitizensand to overseetheinvestigation
of complaintsof improper government activity intheinterestsof thecitizen. There
isan acknowledgement that Nigerian citizenswere once generaly oppressed and
victimized by the administrative powers of the government. Thereisaneed for
intervention by asupposedly neutral voiceor "history ears’ for the benefit of the
citizenswho may haveacomplaint against thegovernment.

2. Secondly, the overzeal ous officersof government areknown for exceeding their
powersand flagrant use of their adminitrative power for their own persond gains.
Corruption and nepotism aretheorder of theday, themisuse of theinstitutions of
government are also the order of the day. There is therefore a need for an
intervention backed by law to protect arbitrarinessinjuriousto the common man.

3. A very important reason for the establishment of the Commissionisthe cost of
accessto the courts. The common man may not be so endowed to finance court
processand payment of legd fee. The Commissionthereforeisaformidablewindow
to complaints against human rights abuses and other administration,
maladministration and oppression.

4. Apart fromthecost of litigation, it isquite obviousthat not all oppressiveactsor
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abuse of officemay beactionable. A lot of malfunctionsarequitetrivia innature,
and yet anirritation of agreat dimension that the citizens concerned only need a
higher authority to intervene and direct the anomaly and theissueisrectified.
Some need animmediate and qui ck intervention than resort to thewaste of time,
energy and resourcesinvolvedinlitigation.

5. Lastly, the Ombudsman®® isavery important ingtitution for government toreceive
feedback from the public on the activities of itsofficersand general policesand
mode of administration of the government. The easy accessto the Commission
will aso encourage the citizen to approach the officewhenever thereisaspecial
need to do so'4.

Having secured some of the reasons for the establishment of the Public Complaints

Commission, wenow turn our attention to the establishment of the Commission and a

critical assessment of thelaw.

Appointment of the Commissioner s: The Public Complaints CommissionAct made
provisionsfor the appoi ntment of the Chief Commissioner by the Nationa Assembly and
the National Assembly isto determinethe qualification for the office. The only statutory
provisonisthat they must beof provenintegrity. Thelaw whilegiving theNationd Assembly
the power to appoint the Chief Commissioner and the Commissionersfailsto givethe
requistequdificationsfor the Commissioners. Thisisaseriousdefectinthelaw astherole
and duties of commissionersare aspecialize kind. The National Assembly should be
guidedintheir gppointment by alegally and statutorily backed provision ontheappropriate
qudifications. TheNationa Assembly must thereforelook for aperson not only of proven
integrity, but must also consider the functions of the Commission and determinethe
qudlificationrequired, which must alsoinclude adequate experiencein the public service of
thefederation, state or local government or inthe private sector. The Commiss oner must
al so0 possess adequate exposureinterms of dealing with the public and agood knowledge
of thelaw™.

Thelaw while providing for the appointment of the Commissioner asofailsto
gpecify who the Chief Commissoner report to. Though the Chief Commissioner and other
Commissioners emolumentsare asdirected by the president of thefederation, thesaary
of the commissioners are to be paid out of the Consolidated Revenue Fund of the
federation'®. Payment of emoluments from the consolidated fund isto ensurethat the
commissionersarenot easily influenced by the executivethrough themanipulation of their
salary. Whilethe salary of the commissionersare charged to the federation account, the
sdary of theother officersof the commisson are determined by the Chief Commissioner’s
further consultationwith the Federa Civil Service Commission”. TheFederd Civil Service
Officersof the Commission are pensionabl e officersunder the PensonAct®. Furthermore,
thereferenceto personsemployed by the Commission doesnot includethe Commissioners.
Theimplicationsisthat whilethestaff of the Commission are subject to generd civil service
rulesand regulationsaswell astheir termsof employment, that of the commissionersare
not. Thereisno regul ation on the appointment of Commissionersin Public Complaints
Commission except probably to be made by the National Assembly. Whilethishasnot
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been done, their sdariesare s mply to be charged to the Federation® Consolidation A ccount.
Insomeother jurisdictions, inthe European Union and United Kingdom, the Ombudsman
isresponsibleto the parliament?. The European Ombudsmanisgppointed by the European
parliament, but the Ombudsman may only be removed by the court of justiceif "heno
longer fulfillsthe conditionsrequired for the performance of hisdutiesor if heisguilty of
seriousmisconduct?”. In Nigeria, the appointment and remova? of the Commissioners
aredoneby theNationd Assembly?, Itisright thereforefor thelaw to makethem responsible
to the National Assembly and they ought to maketheir report directly to the National
Assembly?,

Thepractica effect of theaboveisquiteclear, following thetraditionsof theNordic
states having theroleisclearly spelled out without being tied to the executiveto help
individuasinthe r dedlingswith theadministration and promoting on hisowninitiative, the
principleof transparency and accountability which areinherent in the concept of good
administrative practices. The ability to propose solutions concerning instances of
maladministration, with an objective of not only redressing precise problemsbut also to
contributeto the* consolidation of an open, democratic and accountableadministration”.

Power s and Duties of Commissioners. The Chief Commissioner coordinates the
activitiesof al theCommissionersandthey aredl responsibleto the National Assembly. A
commissioner shal havethe power toinvestigateeither on hisowninitiativeor following
complaintslodged before him by any other person. Only administrative action taken by:

a Any department or ministry of thefederal or any state government

b. Any department of any loca government authority

C. Any statutory corporation or publicingtitution set up by any governmentin Nigeria
d. Any privateor public company inNigeria

e. Any officer or servant of any of the af orementioned bodies™.

Wemust notethat the sphereof influence of the Commissioner isonly limited to theabove
listed areas. The Commissioner unfortunately may not investigate complaints about the
legidlative both at national and state levels. The Commissioner is also barred from
investigating or relieving complaintsabout individua actions. Thoughthecommissioneris
alowed to investigate administrative procedures of only court of law in Nigeria®. This
study isintota support of Oloyede”, whon suggeststhat thejurisdiction of the Commission
beextended toincludeindividuds, especidly professonaslikelawyers, doctors, engineers
and other associated individuds. Theadvantageisthat such common men may havesome
basi ¢ protection from the negligence and mistakes of the professionals. The exclusion of
judicid functionsfrom beinginvestigated islaudableand rationa . Whoever has approached
thecourt, in case of complaint about judicia operation and machinery should utilizethe
wel| established procedureswithinthejudicia system. Thesecretary totheNigerian Public
Complaints Commission, Nyoung Vincent Yaro, whilst explaining the duties of the
Commission said, "weded mosily with maladministration, where somebody hassuffered
oneform of injustice or another, either by thelocal, state or federal government or any
limited liability company in Nigeria. Someone's gppoi ntment waswrongfully terminated or
hewasdismissed. Hehasnot being paid hisretirement benefits. He hasbeen aggrieved by
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any company registered in Nigeria, injustice has been meted to him. He can cometo
me®". Onemay wonder how the Commission operatesor how it determineswhich cases
to pursue asthe Commissionislikely to beinundated with complaintsfrom all over the
country, wherethe usershighlighted are basi cally rampant and genera®. For the purpose
of its duties, the Commission is empowered to devise the proper manner by which
complaintsareto belodged withit. Currently, theonly way complaintsarelodged withthe
Commissionisby way of writing petition to the Commission or the Chief Commissioner
and attach a| relevant documents. In some other jurisdictions, the aggrieved person may
choosethe Ombudsman by smply filling someformson-lineand/or submitting thecomplaints
by e-mail andimmediately thereisan acknowledgement of thecomplaint®. The European
Union Ombudsman may be contacted by al meansof communication, by mail, telephone,
fax, email and their website. In Maaysia, not only may the Ombudsman better known as
public complaints bureau appeal from the normal mode of writing or accessing through
their website®, theformsarein al languagesspokeninMaaysia®. InMaaysia, PCB had
deve oped ondectronic onlinecomplaint management system (i-Admin) toenablecomplaints
to be managed more effectively. Through this system, the desk officer and also the
complainant can check the status of the case from anywhere because al the detailsof the
caseand itsdevelopment will be documented onthewebsite. The PCB a so introduced a
local counter inthelocal areas, where aggrieved membersof the public may walk inand
lodge complaintsverbally which can then be documented for proper action. They also
introduced what isknown asMaobile Complaints Centre (MCC) and Integrated Mobile
Complaints Centre®. The Nigerian Commission may learn somelessonshere. Therural
aressandlargenumbersof the populationin Nigerianslivinginrura areas, remotevillages,
illiterates, and othersmay never have opportunity of accessingthe Commission'sservices.
TheCommissionisasoempoweredinthefurtherancetothear dutiesto visit** any premises
andinvitepeopleaffected for any interview or request for information from anybody affected
and such information must befurnished within thirty days®. Specificaly, the Commission
must investigatewith 'special core' administrative actswhich are or appear to be:
0] Contrary toany law or regulation
(i) Mistakeninlaw or arbitrary inthe ascertainment of fact,
(iii) Unreasonable, unfair, oppressive or inconsi stent with the general functions of
adminigrativeorgans.
(iv)  Improper inmotivation or based onirrelevant considerations,
v) Uncheer or inadequately explained or
(vi)  Otherwiseobjectionable®
The Commissionisaso empowered toinvestigate administrative procedure of any court
inNigeria®. What thismeansmay not betoo clear. But the Secretary to the Commission
Mr. Yaro had explained asfollows: "We arethe only Board that has power to go to the
courtsandinvestigate. If thereisan administrative procedurewhich you fed iswrong. If
you cometo lodgeyour complain, we can go to the court to investigate. Wewould ask the
registrar, "why all these adjournments? And then we hasten up the case. We have such
powers.”
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L egal Restraint to Public ComplaintsCommission

S. 6 of theAct states that the Commi ssioner shal not investigate any matter -

a) That isclearly outside histermsof references

b) That ispending beforethe Nationa Assembly, the Council of State or the President.

C) That ispending before any court of law

d) Relating to anything doneor purported to be donein respect of any member of the
armed forcesin Nigeriaor the Nigerian Police Force under the Armed Forces
Act, or the Police Act asthe case may be;

e) Inwhich the complainant hasnot, inthe opinion of the Commissioner exhausted dl
availablelegal or administrative procedures;

f) Relating to any act or thing done before 29th July 1975 or in respect of which the
complaintislodged later than twelve monthsafter thedate of theact or thing done
fromwhichthecomplaintsarose.

0 Inwhichthecomplainant hasno persond interest.

Some aspects of the section are quote obj ectionable and contradictory. In section

6 (1) (b), theCommissoner isnot alowed toinvestigate any matter that iscurrently pending

beforethe National Assembly, the Council of State and the President. The section does

not specify what type of matter, so we should assumethat any matter whatsoever. Thereis
also no provision asto who had submitted such amatter beforethe bodiesreferredtoin
the section. If the matter was not submitted by the aggrieved complaint, that is, if the
matter was of ageneral nature affecting across section of the society, and is pending
beforethese bodiesor it isamatter of general concern that isobvioudly noticeable, then
therewill benouseininitiating aninvestigationintoit, theultimateresult would havebeen
of nouse, duetoitsnature. But wherethe matter isof peculiar natureaffecting anindividua
or small group, the prospect of suchameatter coming beforethe Nationa Assembly, Council
of State or the President without being initiated by the aggrieved personsisunlikely.
Furthermore, paragraph (e) provided that the Commissioner shall not investigate
any matter inwhich thecomplanant hasnot, in the opinion of the Commissioner exhausted
dl availablelegd or adminigtrative procedures. Thislatter provisionissubmittedin conflict
with and irreconcilablewith the paragraph (b) of the section. Theexhaudtion of dl available
legal and administrative processmay certainly involveapetition to the President, Council
of State or the National Assembly. Theaggrieved personisexpected to haveexhausted al
legdl and administrative proceduresin pursuing hismatter and thisconnotesthe appesal to
thevery highest authoritiesin theland. Thisfollowsthat hemust wait until the National

Assembly, Council of States or President decides on the matter before he can apped toor

petition the Commission. Theword used intheAct is"pending”. Could the aggrieved

person petition the Commission after adecisionisreached by the National Assembly for
instance? TheAct issilent on what happens after these bodies had reached adecision
especialy when the decisionisnot favorableto the aggrieved person.

Clearly where amatter is pending before acourt of law in Nigerianobody is
alowed to investigate or even make any comment on such matter becausethematter is
subjudice. The matter would have been left asit is. However, Section 5(e) of theAct
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makesthe Commission acompetent authority to investigate administrative procedures of
any Court of law in Nigeria; and the Secretary to the Commission hasexplained that the
Commission even hasthe power toinquirewhy there has been adjournmentsin amatter®,
The statement cannot represent the true position of thelaw. The provision of thelaw is
contradictory and unexplainable. Thecompetency toinvestigate administrative procedures
of thecourt certainly involves mattersthat are pending beforethe court. If the matter isnot
pending thereisno basisfor the Commission'sintervention. Matterscan only beadjourned
or delayed whilethey are pending in Court. Thelegislature seemsto haverealized the
conflictintroduced inthe sectionwhenit limited theinvestigative powersof theCommission
inrespect of the courtsto "administrative procedures’. The pertinent questionis, what is
administrative procedures?Isit administrative proceduresinvolving the administration of
the Courtsincludingitsstaff excluding themagistratesandjudgesor generd judicid activities?

Whereamember of staff or former member of staff petitionsthe Commissionon
any matter if itisnot amaiter pending beforethecourt, but if itisnot exactly anadminidrative
procedurein the Court. We submit that administrative procedure can only beinterpreted
to mean, laid down procedure of the Courtsin theadministration of justiceor thejudicia
system. The procedure followed in the determination of amatter, from the moment a
matter isfiled in the Court until judgement, isthe admini strative procedure of the Court.
The Commission do not have such powers and cannot investigate or intervenein any
adminigtrative processadopted by the Court of law andin most mattersbeforethe Court.
Therearetwo or more parties, onwhoses dewill the Commission beseento beintervening.
Inany case, asthemattersbeforeaCourt are subjudicethereisno basisfor any intervention
or comment by the Commission.

Thelaw istotally silent on what happens after the matter has been pronounced
upon by the Court or the National Assembly. The Commission may not intervene during
the pendency of amatter before these bodies®. Could the Commission investigatethe
matter after it has been resolved by these bodies? Though theAct do not specify what
type of action the Commission could adopt, yet such matter stands resolved and the
Commission should act asan adviser to the aggrieved person and aso counsd himonthe
matter. The aggrieved person is expected to have exhausted all available legal or
administrative procedures. Thisprovisionisal so contradictory to the very essenceand
purposeof the Commissionwhichisspecificaly for the purposeof inquiry into complaints
by membersof the public about adminigrativeactionsof Government andindividua officers
of the Government and Companies.

Exhaustion of al administrativeand lega procedureswill include ultimatdly filing
mattersbeforeacourt to restrain, stop, or order aproper course of administrative process
andreliefs. Administrative procedure could involve ultimately petitioning the President
who isthe head of the executive arm of Government or the National Assembly (the
legidature). The problem isthat when thisisdone, the door i s shut against such person, as
the Commission may no longer intervene. The use of theterm exhaustion of all legal or
administrative procedure hereis obvioudy unwarranted and contradictory. All over the
world the aggrieved person need only to have complained formally by writing aletter or
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otherwise to the body in question and no positive response is received, then he can
immediately resort to the Ombudsman for assistance. Theinclusion of thisrestrictionwill
beavery debilitating and discouraging factor inthat it will limit the powersand influence of
the Commissionin achieving itsstatutory duties. Thelaw a so disallowsthe Commission
frominvestigating any matter inwhich the petitioner doesnot haveapersond interest. This
provisionisobviously remarkably backward and uncivilized and should be amended
immediatdy. All over theworld thereisno such redtriction on the powersof the Ombudsman.
Thesedays, Non Governmental Organizations, and other groupsare alowed tofight for
peoplesrightsinthefight for justiceand fair play; to check such interventionsisagreat
limitations on the powers of the Commission.

Oloyede* hasargued that this provisionintroduced the doctrine of locus standi
into this area of the law. He goes on to explain that before a man can approach the
Commission hemust show (i) that heisdirectly affected by that act or error beforehecan
beheard (ii) agenera interest commonto al membersof the publicisnot per secomplain
able interest to accord standing beforethe Commission and (iii) theremust bean assertion
of aright by such person personal to him and that right must have beeninfringed or that
thereisathreat of suchinfringement. Weagreewith Oloyedeentirely, that thisprovisonis
totdly contrary to S. 5(3) (d)*. We submit that thissection be deleted outrightly. Essentialy,
the doctrine of locus standi has been discredited and even abandoned by the court, and
isnot adoctrinethat should be applicable to abody like the Commission with specific
statutory duty to prevent unfair, oppressive and unreasonable administrative errors by
organsof government.

Post I nvestigations Procedures

The law makes it mandatory for any person or body required by the Commission to
furnishinformation pursuant toitsinvestigatory powersto comply with such request within
thirty daysof therequest®. Failureto comply isan offence punishable upon convictionto
afineof five hundred nairaor imprisonment for aterm of six monthsor to both fineand
imprisonment®. Thisprovisionwill no doubt enhancethe efficiency of theinvestigations
being carried out by the Commissioner. Why thirty days period?Nobody knows, asitis
not spelled out in theA ct. Whileanswering to therequest of the Commission, if the person
makesarecklessstatement that isfal seinany materia particular, such personisasoguilty
of an offense under the same section®. The Commissioner and hisstaff must maintain
secrecy inall matters so designated by reason of source or content®. Section 8 of theAct
went further to statethat any complaint lodged beforethe Commission shal not be made
public by any person except aCommissioner, and any person who contravenestheprovision
isguilty of an offense. In onebreath, thelaw makesit mandatory that the Commissioners
and the staff of the Commission areto maintain total secrecy in respect of "mattersso
designated” thereisno provision or definition of thisphrase.

However, thelaw exempt aCommiss oner who disclosesto the publicacomplaint
lodged withthe Commissionfromany crimind liability. We submit that acomplaint lodged
with the Commission and consequent investigationsand resultant resol utionsor discoveries
are"mattersso designated” that thelaw prohibitsfrom being disclosed to the public by any
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personwhatsoever. Sncethelaw exemptsonly the Commissioner from crimind ligbility, it
followsthat even thecomplainant isa so barred from disclosing the contentsof hiscomplaint
publicly. How thisworks or will work in practiceis not clear. The samelaw saysthe
complainant ought to haveexhausted dl legal and adminigtrative procedures. Also, thereis
nothinginthelaw that barsthe complaint from pursuing al other remediesavailabletohim,
for examplereporting to the policewherethe matter involvesacrime. Theprovisonsare
quiteconfusing and contradictory and will remain unworkablein practice. Upon completion
of investigations, the Commiss on may recommend to theappropriate person or responsible
adminigtrative agency, thefollowing steps.
€) That afurther consideration of the matter be made.
(b) That amodification or cancellation of the offending administrative or other act be
effected.
(© That an dteration of aregulation or ruling be effected.
(d) That full reasonsbehind aparticular administrative or other act be given®.
Wherethe Commissioner isof theview that theexisting lawsor regulationsor procedures
areinadequate, the Commissioner may refer the caseto theNationa or State Assembly or
any other appropriate person or authority“. The purpose of thisreferenceisnot clear,
probably to show that the Commissionishandicappedintheir investigationsdueto the
existing law or procedures. It may mean that the appropriate body or authority may take
stepsto effect achangeinthelaw asit worksinjustice. Thisprovision worksasaform of
feedback mechanisms to the Legislature to check the effectiveness of the laws and
opportunity to amend such laws. In appropriate cases, the Commissioner may refer a
matter to the Policefor prosecution whereit isdiscovered that acrimehasbeen committed®.
Also, where the conduct of any personissuch that disciplinary action betaken against
such person, he shall make areport inthat regard to the appropriate authority who may
take such further action asmay be necessary in the circumstances®. Theinvestigations
carried out areterminated with the report or recommendati ons made to the appropriate
body or authority whether the authority or body takesfurther action or not onthereport or
recommendation areinconsequential to the Commissioner.

L essonsFrom Other Jurisdictions: Thispart of the paper shdl look at smilar provisions
in other jurisdictionsand draw somelessonsfor reformsinthelaw.

Botswana: In Botswana, the Ombudsman Act, 1995 was basically tailored after the
British Parliamentary Commissioner for Administrative Act 1967. The Botswana
OmbudsmanAct isan abridged replicacof theBritishAct likemaost African countries, the
Ombudsman in Africahas been described asastudy import®:, having been adopted by
regimesthat havelittleresemblancesto liberad democracieswithwhichtheingitution, inits
classicform, isusually associated. The Nigerian Public Complaints Commission Decree
(Now Act) wasfirst promulgated under amilitary regime. The person responsiblefor
carrying out thefunctionsof thebody issmply referred to asthe Ombudsman (following
the practicein many advanced countries), thoughit could be argued that the nomenclature
does not adequately represent therolein Africaand amore descriptive nomenclature

International Journal of Advanced Legal Studies and Governance, Vol. 3, No. 3, Dec. 2012 9



would havebeen preferable. The South African law used public protector’, and the Nigerian
and Tanzania's use of Public Complaints Commissioner ispreferable. It helpsfor better
understanding of their roleand dutiesand easily identifiablefor thelarge popul ationsthat
arewiddly illiterates. The Ombudsman®? is appointed by the President in consultation with
theleadersof the oppositioninthe National Assembly.

Similar to the Nigerian position, the salary and admini strative expenses of the
Ombudsman isto be paid out of the Consolidated Fund®. Thedifferenceisthat inthe
Nigerian provisions, only thesalary of the Commissioner ispaid from the Consolidated
Fund, thelaw issilent asto other administrative expenses, but in practice, the budgets of
the Commissionisdone by the Executivesand paid from thenormal budgetary alocation.
S. 3(1) of the BotswanaA ctsprovidesthat Ombudsman may investigate any action taken
by or on behalf of agovernment or other authority to which theAct applies. Howeverin S.
3(2) thereof, theAct makesS. 3 (1) subject to S. 3 (2) and excludeshisjurisdiction from
any matter inwhich the aggrieved person either hasor had in thewords of paragraph (a)
aright of appeal, reference, or review to or before atribunal constituted by or under any
law inforcein Botswana, or (b) aremedy by way of proceedingsin any court of law.

However, S. 3confers discretion onthe Ombudsman to conduct investigationsin
matterscovered by S. 3(2). The provisions have been criticized asbeing too narrow and
uncertain abasisfor jurisdiction createsafertile sourcefor divergent interpretationsby
success ve Ombudsman®. Theessentid attribute of the Ombudsmanisthe ease of access
inlaying complaint. TheBotswanaA ct iscommendablein making definite provisonsasto
themanner in which the aggrieved member of the public may submit acomplaint before
the Ombudsman. As a general rule, complaints may be made in writing®, but the
Ombudsmanisallowed to use hisdiscretionsto receive complaintsthat are not in written
form. Thelaw a so allowsthe members of adeceased persontofileacomplaint, or where
the aggrieved personisunableto makethe complaint personally. Thisthereforeformsan
exceptionto persona complaintsunder S. 3(8)%. Thereisdsoaprovisonfor the President
or National Assembly or minister toforward arequest to the Ombudsman for investigation
into particular matters provided the aggrieved person consentstherefore® liketheNigerian
provisions, therearevery seriouslimitationsto theinvestigation that may be carried out by
the Ombudsmanin Botswana®. Indl, the BotswvanaAct makessome provisionsthat may
be useful to Nigeria, thereisroom for improvements.

Tanzania: Theenabling law setting up the Ombudsman wasfirst madein March 1966
(Act No 25 of 1966) and known asthe Permanent Commission of Enquiry (PCE). The
PCE iscomposed of aChairman and two commissionerswho aretofunctionasasingle
body*. Likethe BotswanaA ct, the PCE members are appointed and are accountableto
the President, whichistotdly different fromthe postionin Nigeriaand many other Countries,
wherethe gppointing power isthe Nationd Assembly or Parliamentintermsof jurisdiction.
The PCE isdelimited with respect to both who and what may beinvestigated. All persons
inthesarviceof thenationd or loca governmentsare TAWU officeholders, and dl members
of certain specified corporations, boards, unionsetc.® Themilitary isexcluded. Thelaw
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specifically providesthat no administrative decisionisfina and therefore subject tothe
Commission'sreview. Only judicia verdictsareexempted. Investigationsmay beinitiated
by an aggrieved person by writing or application madeto the Commission, or it may be
initiated by the President or the Commissionitself. Thisisanimprovement ontheNigerian
provision which limits complaint to the aggrieved person only.The PCE exercisesno
executive powers. The results of their investigation with the recommendations and
conclusionsareforwarded to the President for necessary action®.

Eur opean Union: The European Ombudsman wasestablished under theMastricht Treety.
Certainly drawing fromtheexperience of themember Statesof the Union, the establishment
of the European Ombudsman represents an important institution for subjecting all the
Union'singtitutionsto standard setsof rulesand procedures, or scrutiny by agentswho are
dedicated to asingletask but applying it acrossthe entire European Union I nstitutional

System®2, The OmbudsmanisaParliamentary institution andisresponsibleto the EU's
Parliament, though quiteindependent from the EUP, and separatefromiit, and not under its
control, it representsaclassiclogicin parliamentary accountability. Initsoperation, it
operatesin most caseslikeaCourt of law, inthewords of Magnette-Paul, itisoneof the
organs designed to guarantee the respect of the rule of law®. The EU Ombudsman
investigates complaint agai nst theingtitutions and bodies of the European Union. TheEU
Ombudsman do not havejurisdiction toinvestigate complaintsagainst nationd, regiond or
local administrationinthemember stateseven wherethe complaint isabout EU matters.

TheEU Ombudsman may investigate complaint about administrativeirregul arities,
unfairness, discrimination, abuse of power, failureto reply, refusal of information and
unnecessary delay in the handling of matters®*. The procedures adopted by the EU
Ombudsman are so simple and widely advertised both on itswebsites and with use of
publicationsareeasily and widely accessible®. The EU complaintsmay beforwarded to
the Ombudsman, either by writing, fax, telephone, or ontheinternet and on receipt of the
complaint, an acknowledgement issent to the compl ainant, aregistration member and the
legal officer whoisdealing with the caseisa so stated in the acknowledgement. Thenext
gepisthat the Ombudsman determineswhether thecomplaint iswithin hismandateand i
50, whether itisadmissible. The Ombudsman may still request for further information or
documentation beforethe complaintsisinvestigated.

Pursuant toitspowersof investigation and subject to the conditionslaid down on
its Statute, may request information from the appropriate relevant body and may ask for
documents (not confidential) to be supplied within three months. The Ombudsman may
adsoinviteofficersof the concernedingtitutionto comefor interview or giveevidencetoit.
The Ombudsman may also conduct on the spot investigation or commission ateam of
expertstolook intothe complaint and report toit, where he considers necessary. The
Ombudsman must first adopt afriendly solutionto the problemsand wherethisispossible,
he makeshiscomment and closethefile, but wherethisisnot possible or unsuccessful, he
may closethefilewithacritical remark. The Ombudsman will make his report and
recommendation to theingtitution concerned and a so copy thecomplainant. Theingtitution
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concerned, must within three months, reply and give adetailed opinion on whether it
accepts the Ombudsman recommendations and state measures, adopted to rectify the
Stuation. Wherethisisnot satisfactory to the Ombudsman, he may now prepareadetailed
report and submit to the EUR. The EU's Ombudsman submitsan annua report tothe EU
parliament on hisactivitiesasawhole. Theannual and specia report of the Ombudsman
containssuch recommendations ashethinksappropriateto fulfill hisresponsibilitiesunder
thetreatiesand statute. The complainant hastheright of accesstothefileaways. Also, the
publicisallowed accessto documents held by the Ombudsman. Thisdoesnotinclude,
evidence given in confidence before the Ombudsman, or documentswhich have been
marked confidential®. The European Ombudsman isrequired to publishinthe officia
Journal announcement concerning the adoption and specia reports, making public access
to thefull text of the documents. The complaint may be submitted in any of the treaty
languages®.

CONCLUSIONAND SUGGESTIONSFOR REFORM S

From theabove study, it isadvised that thelaw setting up Public Complaints Commission
isquiteinhibiting and doesnot alow the Commission enough power to exerciseitsstatutory
duties. Thereisneed to amend thelaw. The Commissionisan expression of real democracy
andtheruleof law and itisimportant the nation keep aspecial institution with the task of
controlling and ensuring that almost all administrative organs of the society respect the
rights of the citizensand that anybody be Nigerian or not, at no cost, getshiscomplaints
and grievanceinvestigated and attended to. The Nigerian Public Complaints Commission
(NPCC) must beready tolearn and improve using someof theexamplesof other countries
discussed dl over theworld. Theworldisnow aglobal village; NPCC can draw many
examplesand lessonsfrom other jurisdiction, in order toimproveonitsservicedeivery.
The law setting up the Commission needs to be amended in order to strengthen the
Commission'sactivitiesand to empower the Commissionto bemoredivetoitsdutiesand
statutory functionsin linewith thecriticismsmadeinthispaper. Thereisneed for massive
enlightenment and publicity of thedutiesof the Commissonanditsrelevancetothepublic.

There should be frequent radio and tel evision talks dealing with the dutiesand
responsi bilitiesof the Commission. There should a so be publications of pamphletsand
bulletins, journa sand reportswidely circulated through theministriesand public companies
ontheroleof the Commisson. Such publicity should beinthedifferent local languagesand
in Englishand circulated indl thelocal government councilswithin Nigeria. Accesstothe
Commission must also be ssmplified and expanded. The use of other meansapart from
written letters shoul d be adopted, thelaw regarding who may " petition” must bereviewed
urgently and permit others apart from the person concerned to petition the Commission
.Theannua reportsmust bemade public and alow for public participation and debateson
thereports. Theoffice of the Commissioner in each state must haveal egal Officer and
the Commissionersmust be lawyersof not lessthan twenty years standing with biasfor
Public Law, thiswill helpin adeeper understanding of thelegal issues, and adeeper and
better understanding of therole of the Commissioner.
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