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criniinal and moral faspects of privacy and concludes that und& our law \vide 
+ 

interpretation may not be possible as has been done it1 other Jurisdiction ' 

elzecca Badejogbin in Chapter 3 discussed, the idea of cons'titutional courts in ~igerin.. 

I.- 
' 

she appraised'tl~e ~ ige r i an  Constitutiou, Nigeria Legal System against the Court System 

in ot Nigeria do not 'need constituti 

Etnn~ailuel E. Okon in Chapter 4 exanlitled the court in relation to Public Office . 

especially those who are aspiring to tile officc-of Governor, after,exainining the Ian, he 

. argued there seenls to be controversy in the construction of sectioil 182(1) (b) of the 199 

Constitution. he believes that preseiltly the court 

law. 

S. 0. Akiiltola and E. A. Taiivo in cllapter 5 examines criticall; the problem of surviving 

* < >  < . spouse to Inheritance under our laws, the authors exaillined mainly Intestate succcssiun. 

, Among the Yorubas, they pointed out inability of wives to inherit because development 
k 4  

of property follows blood, they sought solace in the constitution, and foulld out that the 
V .  

collstitution seems to be the only alcnue for women discriiilinated up011 through 

ct~s~omary I&. i 

Akin Ibidapo-Obe in Chapter 6 exanlined IVomen in colltenlporary tinles in the tliresholcl 

of conflicti!lg law, 'and legal phitsrso~-thy, he argued that even with the Advent of 

"civilized laws" customary law will cor~tinue to appeal to.a greater nu~nbtr of M ~ O I I ~ C I I .  

C 

.Professor Adedokun Adeyemi in Chapter 7 Traced the History of Child Rights since the 
" 

elid of the Second World War, he exanlined various conventions and legislations as i t  
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relates to childred he stated the Nigerian attempt of domesticating&= convention of the 

Child and concludes the various rna$ariisnl should be put in place to achieve the Rights 
. . 

of the Child in ~ ige r i a .  - 
N.B. we' are happy - to state thit the convention on the Rights of the child has bees 

domesticated in Nigeria. 

Bolaji Owasanoye in Chapter 8 build on the earlier argument of ~rofessor Adeyen~l, ne 
I 

further identify i~iipediments on irnplel~~rritation of Chila Rights such as: 90\~1-1 

illiteracy; Religion, ignorance, he argued that the Gove~~iment of Nigeria is capable o f  

discharging its responsibilities as regards thc Nigerian Child. 

Oyelowo Oyewo in Chapter 9 takes a look at the African Charter and State Laws, hc 

examined the diflicultiei being encoui~tered in enforcing the ~ f i i c a n  charter in  the 
1 

. . . absence of clear Jurisprudence guidance despite the decision in Abncha Vs'Fawehinm: 

He argued tllat Nigerian Law must accord clear supremacy of the African Chat-ter by 

adopting the Bangalore prikiples, he concluded that African states should accord Africa11 
V .  

Charter its place in the protectio~l of African citizens. 

Olt~yernisi Bamgbose in Chapter 10 discusses the Penal Systenl from a cpltural outlook. 

she focused on impact in which the Penal system have on culture. 

~ f u o m ;  Lamikania in Chapter 1 I The Purpose of Law, couils and the role of Judge?. 

She contends that the Judges should therefore be encouraged not to pay undue attention 

to technicalities to the detriment of Substantive Justice. 

Ngozi Udonibana in Chapter 12 lamented the Treatment of Women in Workplaces 
-1 

despite nir~nerous Interr~ational Conventions that are in place in Nigeria. To lxr, 

workp1ace.i~ a haven of sexual harassment, Family life is stifled and wonien's rielits 
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trampled. SBe codends that there could be no meaningful developnlait in the, society 
'4 

without the itlclusion of women, slie therefore ask that women be given equal 
. . 

opportunity. 

b- Muhammea Tarofiq h d a n  in Cl~apter 13 elucidates on strategies which wol~ien can 

e~ilploy -to bring their folk into reckoning. His thesis. unlike Ngozi Udombtil~:~'~ 

workplace .is on Governance i.e. Wornen's Political Participation, he concludes that thc 

inequalify of men and .women be' addressed and that Governnient should proniote an 
4' 

, active and visible policy oti gender in all pogicies and programmes. . 

Asikia Ige in Chapter 14 discuss the proble~n of Feminist Jurisprudence on the Institi!tio~i 
. .. 

of Marriage in Africa. Using the Kalobari Marriage system she debunked the ofle~i 
. -.. 

I 

peddle views of women hiarginalizatio~i and subordination and agreed that there are a 
4 

. . . few societies where Women that.are oppressed but she contends this is not applicable lo 

all, she offered the Kalabari Model as an e~ception to the general rule. . 

Dele Peters in Chapter 15 Takes a look at previous efforts.of Women to :redress socicl:1l 
V .  

i~nbalaoces tllrough tl~k law, he ooncludes that gender issues concerns all a;ld sundry. and 

.lawyers, Judges must acquire adequate kno\vledge on issues involved this will translale t o  

progressive development in Nigeria. 

Nsongurua Udombana in Chapter 16 elucidates on the Juigmdence of Women 

inequality in society, he surveyed tfk journey of Female home @pien hei alluded to other 

Jurisdictions to examine the position of Women, he looked to both Christianity and Islam 
. I 

in addressing the women issue, he dwelt on Mojekwu V. Mojekwu that'ovestumec~ 

customary.iaws that the girl child from inheriting her Father's property. He concludnl I))' 

agreeing that there is a dire need of refonns on the issue of sex. 
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CULTURAL REFLECTIONS IN THE NIGERIAN PENAL SYSTEM 

1.0 NIGERIAN PENAL SYSTEM 

3 
1.1 Introduction 

The penal system in Nigeria, which derived susbtantially h m  the English penal system, has not 
witnessed many significant changes in the last few decades. However, it is noted that although English culture 
hasvisible influenc'e, Nigerian traditional culture has also played apminent role in the making of the Nigerian 
penal system. To this extent, certah cultural dictates are reflected in the law and its workings. Although 
several years of colonial interaction have, to some extent, affected the impact made by cultwe on the svtem, 
but this has not totally eroded its effect on the penal system in Nigeria. 

This chapter reviews aspects of the formal penal laws which have cultud connotations and discusses . 
the extent to which culture has aected the administration of aimiaal justice in Nigeria. It then proffers 
suggestions on how culture and law can be used for the socio legal development of the society. 

1.2 Culture in the Nigerian Society 
The word "culture" is fiom the Latin word cultura.' According to Coser and Rosenberg, culture is thq 
instrument whereby the individual adjusts to%s total setting and gains the means for creative expre~sion.~ 
Culture can then be said to be a set of traditions from which a person draws his or her sense of identity. It is 
a total way or pattern of life created by people and transmitted by people and every person whose ways are 
shaped by a given culturewill be said to belong to that culture. Every human beipg is a product of a society, 
therefore the act of a person under a penal system must be viewed not merely againa an abstract ethical or 
moral framework, but also against the socieuto which such aperson belongs. 

Nigerian culture is very rich in many regards. It has m a y  floznishing f&um that inform its dynamic 
nature. Indigenous law is one of these many rich aspects as is contained in the body of the Nigerian Law. 
Nigerian culture is a complex web in the sense that it is made up ofthe cultures of an estimated250 autonomous 
ethinic gmups, e i h  with different belief$ norms and practices. SimiLPitesdo occurbasedlargely on historical 
lineap and geographical contiguie. The similarities are found usually in relation to the general rules but diffm 
on points of details. As pointed out by A~e in ,~  the subtle differences may probably be the reason why the 
Supreme Court in Nigeria gave a warning in the case of Taiwo v. Dos~rnu.~ The Court held that wl~:llever 
similarities may have been found between customs of one area and another, the Cow% can only proceetl step . 
by step and consider every alleged culture as the occasion arises. I 

InNigeria, the culture of the people existed in the various comunities long before the advent of the 
British. Alluding to the culture of the people in Nigeria, Obaseki (JSC) in Oyewunmi AjagungbcrJl- fTf 11 

Ogwtsesm describedculture as organic and living. The learned Judge described it as the rules of an indigel~ous 
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people inNigeria, regulating their lives and Simihr decisiw were held in Wlryte v. Juck7 and 
in h g b o g u  v A b a d ~ m . ~  Aseii also stated that culture is Organic because it is npt static and it is  regulating 
bacause it controls the lives and transactions of the people W e c t  to it and it hpats juthe to the lives of all 
those subject to it. In relation to legal culture, prmmnities had their laid down nrlas aw4 mgthtions and had 
tdmnds settlement of disputes among the people and fix o f f d m  w b  n ~ o u s  ctivitim 
tended to disrupt the orderliness of the commu&y? 

Culture in Nigeria has, however been significantly impact by its contact with other cultures. The 
European and Islihic cultures first entered Nigeria through indirect oonquest, TbE- countries that 
wished to open new trading cent& entered Mica to establish tcadingposts and connection. Througll this 
avenue, a n m h  of European c u l W  traits infiltrated into Nigeria and, indeed, other parts ofAi?ica. The 
direct European conquest, which came in the form of colonialism in the second half of the 1 !&I1 cet 11 ury , 
brought ranarkable cultural changes..For example, the British colonial govmenf  brought along its own . 
pattern of cedministrationofjustice which it introduced into Nigerh l 

Islam has also had its f3.k share of influence on traditional c* in Nigeaib Islamic law developed h 
the Middle East, and its present form in Nigeria represents the eleventh century law of the MiddIr East. 
I n f l ~ d  bymany elements, Islamic law absorbed rules and codes h m  the d i f fmt  sources but the Arab 
culture was significant in the development of Islamic law. I0At that time, converts had to accept not only the 
 onb but also the culture. ~hileitis~ethajIslamiclawhasvario~8~0~~~es,manyofitspn,visi0m1~fl~ 
the ei&h~enturyAr;tb convention concerning revenge and the inferior social status ofwomea The effect of 
the Arab ahme on the Islamic religion is translated into the provisions of applicable penal laws. 

Thewedl0~koftheindi~~9dtureofrnany~0mmunitiesinNigeaiawith~~gnl@systems 
fi.om the colonial administration and Islamic culture has ken  difficult and b not, in kt, successfully . . 
maten&&. In many societies in Nigeria, there was the problem of adapw and bgratbg colonial laws 
inta~~~~leg;illculture.ToOltloba,theco~enceisthatthefbre~~eulturewas~ed~ 
the indigemus culture to a significant degree and with the effect that the latter has been undermined and 
relegated to the backgmmd.ll According to Ifie, the cultural change in the present era can be brought under 
the kamprWion"theoryof the cultural change process described byhdalhowski. He flnma stated that the 
present Nigerian culture is a m d e 1  of traditional P?igerian culture on one hand and ~uropean and I ~ h n i c  
culture on the other. l3  Without doubt, indigenous culture inNig&a has undergone anumba of changes wit& 
only a mbdrachn of the prscolonial culture remaining and in relation to the penal systun, we note that while 
on a superficial level, one cannot discern a Ewpean or mixed culture, on another lekl there are stilt some 
glaring provisions and procedures in the ~ i g a i A  penal laws with cultural eonnotation&. 

1.3 Islamic Culture in Nigeria 
Neither the issue of culture in the broad sense nor the issue of legal culture in the narrower sel Ise in 

Nigeria atmot be discussed M y  without tallqng about the Islamic culture. The penal system in the Nor lllern 
part of Nigeria operates under the Penal Code (hereinafter referred to as P.C)14 This part of the country is 

- predominantly a Moslem region. The Islamic legal culture that was introduced into Nigeria with the advent of 
Islam was predominantly into this region and it is notable that the influence ofthis dedd on the Penal Code. 

ShEuia, under Islamic law, meats thepafhto Mow. Accading to Lippnm,McCanville and Yerushalmi, 
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it is areligbus law based upon divine command and revelhtmd- by Allahtbugh his prophet. 
It is divine system of law in its sources and prin~aryrules.~~ @mmmting fbgtks that Sharia law 
has an cxistmce that is independent of society as it is imposed on society fmm d w m . I b  With the acceptance 
of Islam, Sharia law became integrated into the way of life of the people in those mmmmhs to which it was 
introduce& As stated earlier, the Northern part ofNigerian was one of the areas into which sharia laws was 
intmhmd with the predominant acceptance of the Islamic faith. Unlike the ~ ~ ~ e n c e d  by the 
colonial -on when English laws were introduced into an indigemus s y m  Shark law, which came 
about as a result of Islamic culture enjoyed better reception in Northern Nigeria and even when the modern. ' 
law h e w o r k  dispensed with customary law as a source of pnal lay, many ~ h a r i t d d  values became 
entreached in the modem penal laws of the northern states ofNigaia, The more recent fiormal ihxlucrion of 
~ h a r i ~  penal legislation into twelve stabs in ~ o r t h e r n N i i  &i&t to the continuing strslgth of  har ria 
law.   he hpktance of this law lies not only on its impact on t ,  Moslem sock@ a d  way of life but ill its 
anticipation of various developments and later reinstatement of ancient pactices in western criminal justicd 
system. One significant d a m  between the colonial English laws and SMalaw is the &ct that the folmer, 
based on rational decisions, maybe altered to suit the changing needs of society, while shaia law is relatively 
infkibk 

Indeed in Nigeria, the interaction of the indigenous, western and Islamid cultures has created some 
unique andintmesting problems. 

4 

2.0 CULTURAL REFLECTIONS IN PENAL LAWS IN NIGERIA 
Penal laws in Nigeria, to some extent, synthesize the diveme cultures of the people into the law. This 

has d that the law is not at variance with the Nigerian sentiments and aspirations. Cultural norms and 
praeti~cs have been given the forcesf law in the civil sphere by means of some local l@&m and also the 
Enforcement Rules ofthe courts subject only to the qualification that the cultures should not be repupant to 
natural juzffice equity and good conscience or contrary to public policy or inconsistent or incompatiblr with 
any law &the time being in force. 

The history ofthe P d  Code applicable in the Northern States in Nigeria am# the Criminal Code'? ' 
hereinafterrefd to as C.C, applicable in the Southern States attests to this fb.ct The appli+on of clilture 
simpliciter in the field of law of crime has been totally abolished by virtue of Section 35 (1 2) of  the 1 '-199 
Gmsthtion of the Federal Republic ofNigeria and the ~ i m  case of A o b  v Fagbemi. l8 It is notew prthy 
that g m d l y  the attitude of the people is to boycott to a large extent and also to distrust the laws that are 5 
variance with the cultural dictates ofthe people. 
The discussion below highlights cultural n m s  that are common to most Nigerian societitx which are direct& 
or hdiredy reflected in the penal laws and the societal reactions to such provisions. 

2.1 Polygamy versus Bigamy 
The institution of manriage is highlyft:garded under the Nigerian &ad i t id  culture. The meaning - asxibed to marriage in the tmiitional cul- differs fiom thatunderpnnlish h w h e a e d a g e  is defined as 

the unim of one man and one woman to the exclusion of all others. According to @avo and Olaoba, l9 in 
most cultures inNigeria, marriage is an agreement between two families. This observation was also made by ..' 
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Radcliffe and Forde, 20 Mania .  under thellfi.ican culture is areflection ofcul-b.as-ed on social organim tion 
d c  ~tivities. Marriage is culturally polygamous inNigeiiia This entails hwipgmorethan o~ie  wife 

at the same time. The institution of polygamy is a very imp-t c u l w  trait since the y t m  the number of, . 
wives a man has, the wealthier he is presumed to be and the grater the number of &lQtm, the mol-f: the ' unpaid help on his farm. Polygamy is not directly an offence. 1t was only at the introducti6n os ul()(  tr.111 

criminal law in Nigeria, derived firom En&& law, that a crime known as Bigamy came into existence. " 
B i w y  is committed when a man who is legally married under statutory law, marries another wife. 

Bigamy as a crime is therefore f o ~ i g n  to the society into which it was inbroduced becaw polygimy was, and ' 
still is, an accepted way of life in the traditional societies inNigeria It is thereforenot surprising that despite 
one century ofthe existence of the offace in the penal laws in Nigeria, only a fbw casts have been prosecuted 
under the provision.uThis is et reflection of the attitude of the peaple to the enfommmt of an offence which 
does not reflect the culture of the people. An important issue arising from this fist is thatpvisions of the law 
that are incompatible with the culture of the people will not be complied with neither will it be effective. 

such offences exist but ~ractica* and in re*, t h e s e o ~ c e s  are not reported neither are they 
b @ t  befm the court fbr prosecutim. It is noted howeverthat tmcktd attitude towards Bigamy is changing 
In- Westernization and Christianity are making bigamy atxi polygamy less popular. 

w 

2.2 Incest 3 

Culturally, incest is an anathema. In many parts ofAfrica, where two people are related by blood, 
t h y  are prohibited fbm gettiug married to one another. Sexual relatiom between blood relations are forbirlden 
amongst most of the peoples of Nigeria. This attitude is reflected also relcetd in penal laws in Northern 
Nigeria whsn incest is a crimeU and it is frowned at and not tolerated by members ofthe society. TI tough. ' 

incest is not B crime in Southern Nigeria, it is also not permitted by the people. 

2.3 Juju/Witchd 
The Glief in ~ t i o d m l i g i o n i s  recognized under the ~i~erianc~nsitution. In the traditional rcligoll,. 

priests and priestesses play an important role inconflict management and resolution. sacred divinities existed* 
in all traditional societies and devotees consider them as agents for justice and that they have the power to 
punish offenders and execute judgment.24 Sorcery and witchcraft in the: traditional soci&es though known 
and believed to exist w m  considered to be serious offences and were usuatly punisfiedwith death." The 
cultural Belie& in the existence of such stpxmtural powers are reflected in the formal p a l  laws. There are 
provisions inboth the Criminal andPenal Codes punishing oflkmai relating to wit- juju and criminal 
chwna 26 It is therefore a crime to rep~t"onese1f  as a witch or as posesing the power of witchcraft." 
It is also a crime to represent oneself as havingthe power to direct or control or preside at or be present at Or 
take part in the worship or invocation of any juju, which is prohiobited, by the late. "Apart from these 
provisians, the pmtice of whitchcraf€ is not tolerated in any soGiety inNigeria and my person caught may 
suffix in the hands of the public before being handed to the lawenforcement agents. The criminalization of 

+ offences relating to thepractice ofwitchcraft or the use juju is areflection ofcultural belie& and practices in the 
fomal laws in Nigeria. 
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3.4 Inferisr treatment of women 
Some indigenous cultures still functionas a brake on f a d e  emancipation. In some cultures, fe111ales 

are still considered to be inferior to their male counterparts. women under such cultures are regarded as 
chattels that are owned by the male dominant member of the M y .  This attitude women is reflected in certain 
provisions of some laws inNigeria 

Wife chastisement is permitted in some cultures. This is-y so in the Islamic societies. The 
practice is said by its defenders to have support from the Islamic law which permits the husband to first 
admonished an erring spouse and secondly,*fuse to share the matrimonial bed with her if the erring act 
continues and lastly,beat her lightly if the erring act does not cease.w This cultural and religious practice is 
reflected in the Penal Code where a husband is permitted to beat the wife as long as it does not amount to the 
infliction of griev~us harm. 30 The term provision states that where any native law and custom allows a 
husband to correct his wife by beatiqg her, he may beat her and it will not be an offence under the law as long 
as the hurt inflicted on her stops shdrt of any of the grievous hurt, which, in turn, is enumerated in Section 
241(a)- (g) of the Penal Code.The inflicting of hurt on a married woman in the name of correction is not ollly 
repugnant to natural justice, equity and good conscience but also barbaric. 

The effect of the Islamic culture on the penal laws in Northcm Nigeria and the projection n rthe - 
inferior status accorded to women have not changed over the past decades. The provisions on ad111 tcr y and 
fornication as criminal offences in the Penal Code and their reflection h the Sharia Code in riaei~l t~ r 111;s in 
many states in Northern Nigeria attest to this fact. Recent cases prosecuted under these provisions have led 
to national anifinternational outcries concerning the partial, barbaric and inhumanpuni-t ascribed 10 the 
two off-. The two offences are fiowned atunder the Islamic culture and law and carry heavy and s ~ v d  

of stoning to death for M e d  women and one hundred lashes for ~ e d p e r s o n s .  Invariably 
the male pltllmrs involved in the crime are usually not prosecuted. ~ n ~ i ~ e r i a ,  the cases of ~ m i n a  ~awal  and 
Safiya Hussaini who were charged and convicted for adultery and later sentenced to death by stoning in 
Sharia Ccmts in Northern Nigeria brought about reactions h m  various local, national and international 
groups. While the case ofArnina Lawal is still pending, the Sharia Court ofAppeal of Sokoto State heard 
Safip Hussaini's appeal in March 2002 and she received clemency on the 28th of the same month. 

3.0 CULTURE AND THE CRIMINAL JUSTICE SYSTEM IN NIGERIA: WEDLOCK AND 
DIVORCE - 

Despite the fact that Nigeri.an culture has witnessed tremendous changes in the last decades, on a 
superficial level, the effect of colonization is seen in the penal laws, and there is still evidence of traditional 
cultural beliefs. Since the nineteenth century, there has been continued growth in contacts between Jsl;l~nic, 
indigenous and western societies and this has multed in the wedlock ofthe laws. On tbe other hand, tlie~e are 
provisions in the penal laws reflecting a total divorce fiom known cultural values q o w n  in the Nigeria ' 

society. These two situations are discussed below. - 
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Cultural Reflections in the Nigerian Penal System 106 

3.1 The Wedlock 
A few iUustmtions in the Nigerian criminal justice system reflecting mixtuxe of bath and cultural 
beliefs arr: enumerated below. 

k J 

a) "Ignorance of the Law is not an Excuse" Principle 
The principle that states that 'ignorance of the law is no excuse' is not txclusively a western idea. In Nigeria, 
this principle existed even in the least Wtional societies. Infomation about an existing law or punishment is 
circulated amongsfmembers of the society through training of the chi1Q.en during story telling time at moon 
light -an important past time of childhood in every traditional society, public assembly and the announcement 
by the town crier. The effect is that no member ofthe society can claim ignorance of any law. This princi jjle is 
reflected in the formal penal laws3' 

b) "tion ofhnocence" Principle t &'t' 
The presumption of innocence is a cultural principle that a person is fdidden &om pmwming qmtller F.WA ' 

guilty without being tried. The principle of fair hearing is entrenched in all cultures in Nigeria. No pn e*l is ; ' 
presumed guil.ty unless it is established by appropriate evidence befok a tribunal. This fwt is buttressed in i - - G- 
Yoruba legal culture by recourse to certain proverbs in judicial proceedings. Cases are seldomly decided*$:. - 

without giving both parties to the case an op$ortunity to present their c a w .  Hence, theYoruba proverb 2: % 

"Agbejo enikun da, agba osiku " literally interpreted, means wicked and iniquitous is that one who hears 2:: 
- = 

evidence of one party to the case and makes a decision.32 =., -""-. 

The presumption of imocencejninciple is aconsti~onalpvision.that is a@ in the line with traditional " 
culture mms which ensure that all c m  cases are approached with an open mind. Adeyemi has criticized i 
the interpmtathn given to the above provisiog kccording t~ the learned prokmr, the intapretation that is " 
given to this provision which is to the effect that the a c c u s e d ~ i s  bmocentbefh trial munts to taking 8. L L  

a decision before the actual trial. He therefore suggested that the intapetation should be that the offender ? 
should not be presumed guilty before being duly tried." 

* 

3.2 The Divorce >* 
While some cul- beliefs are reflected in the penal laws in Nigeria, there are a h  some laws that do 

not reflect the culture of any society in Nigeria. Two of such laws are discussed below. 
r+ : - .  --- .; * 

a) "Right to Silence"Princip1e I %k. : 

The right to silence is a trial right. In all cultures in Nigeria, silence especially in acrnninal p r o c e e ~ ~ ~ ; ~ ~  
is synonymous to guilt. The right to silence most especially in the face of a serious criminal allegation is ":' 
considerednot "only unusual, but also unnahual" in all Nigeriantraditional societies. Thus, it can be said that ' 

in theNigerian context, the right to silence principle is contra-cultural. This trial right is also provided for in thti. 
Criminal Procedure Act (CPA) and the ~ & a l  Procedure Code (CPC)." It is also a constitutional right 
found in Section 3 5 of the 1999 Nigerian Constitution. Under the provision of the CPA, where aprirna facie 
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case is made out against the Defendant, the Court shall call upon the lkfkndant who maymt say anytlmg if 
he so wishes. In the provision of the CPC, the prosecution may not comment on the silence of the Defendant 
although the Courtmay draw inferences as it thinks just h m  the ~ilence?~ 

b- The Nigerian sentiment w k h  reflects the cultural perspective on the apprcpiateness of the light to 
silence is projected by the Supreme Court in Daniel Sugh v. The State. The Court held. 

"It is unnatural and in the ordinary course of event for a person accused of a serious oflence 
spontaneously and instinctively to deny the accusation and give explanation as was capcrble of 
exonerating or consistent with innocence than to remain silent and wait fyr such a tinicp ( I S  a .  ' 
rational explanation of innocence oflers itsev'. 36 

In the same case, Karibe Whyte JSC also stated that 
"it is unusual that he should keep his nzouth shut in such circumstances" 37 

T 

However, to the extent that this is a constitutional provision, Nigeriancourts coninue to recognise and uphold' 
it as a cornerstone of ofjustice but make effort to reflect the cultural notion that silence is suspect in the face 
of allegations. In Obro v State Agbaje JSC stated as follows: 

"It follows therefore that no accused person could be convicted for not talking".38 
However, he went on to state that: 

"The prosecution could call on the cyurts attention in appropriate cases to the accused silence. 
where evidence linking him to the oflence charged aists. Then the imistble  infemnce of guilt 
j h m  that evidence linking the accusedperson with the oflence charge might be abundant l~ '~~ 

c) The Positibn of the Victim 
The traditional cultures in Nigeria emphasize the importance of the victim as aparty in any cril~lind 

p~oceeding. However, this is not to the exclusion of the offender whose interest is also protected. The Isl:il~~ic 
C* must be credited in this regard fbr anticipating contemporary developments on the role of the vicf i m ~ I I  

the administration ofjustice. Islamic legal culture takes into consideration the issue of compensation for 
victims while detemining criminal liability. This recognition ofvitims as patties under the wtional  alld Jsl arnic. 
d t u r e ~  to ensure the maintenance of social equilibrintm However, the formal criminaZjustice s~~~lern 
inherited @om the colonialist emphasizes the offender and the state as parties to the processes to the exclusion 
of the victim yvho is only relevant for evidentiary purposes. ~ d e ~ &  has consistently advocated for the 
elevation f the position of the victim to the fkll status of a fbll party in the Nigeria criminal pmeedings. " It is, 
suggested that to hther enhance the status ofthe victim (not to the detriment of the offender or State) that tl~e 
right of the victim should be uaranteed under the Constitution. This has already been done in the United tates 
ofAmerica in the States ~Kalifornia,~~ Mi~higan,"~ and F l ~ r i d a . ~ ~  

4.0 CULTURE AND DISPOSITION MEASURES 
Obedience to the rule of law is crucigl under the Nigeria culture. All cultures in Nigeria frown at - impropriety of manner and abhor wrongdoing. However, all types of punishments unda the cultural system 

are reformative and re~tituitive.~~ It therefore awards blame and punishment to offences adjudged to be 
inimical to the development of legal norms. Disposition measures are not divorced fiom the social and cultural 

rn 
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HUDUD which means prevention hindrance, restraint and prohibition.k 
There are various disposition methods adopted in diffkmnt tmditiod and Islamic communities in 

Nigeria:'7 Thee methods are discussed and compared with the methods now adopted under the formal 
criminaIjustice system 

4.1 Flnm 
Payment of fines is a common disposition method adopted in most traditional societies and it is also 

reflected in the formal penal system in Nigeria. @ 

4.2 Pmhtion .A 

This is a dispcmtion method existing in most traditionalsocieties, This is zr system of supervision of an 
oftender by the family or cofmnunity that can be compared with the present fom of sqxmision by the trained 
m i d  workers & the modem formal law. 49 By and large, the cultures of nearly dl cxmmunities in Nigeria 
havere~dessentially cammunal.* is distinct fbm the westemtmdition of i m i i v i ~ .  In the traditiona1 
c d h ~ ~ ,  wring family members were placed under the supervision of family members who were interested in 
reforming the erring member. The modem form of probation has not been a successful disposition rnetll(d in 
Nigeria because of lack of human and material resources and the cultural barrier of an.average Nigeria11 that 
makes him or her not to open up easily to strangers on personal matters. 

I 

4.3 Restitution /Restoration 
Restitution and restoration orders are the most common and popular mbasures under the traditional A li icail 
societies. The*use of the restitution measure is reflected in the present formal laws ih the CPA and the 
CPCS' . The use of restitution as a disposition method under the modem administration ofjustice has helped ' 
in decongesting the prisons. Many writers have enumerated the advantages of the two methods and ]lave 
advocated that judges should use this method more often. 52 

Ratoration is a pop* method bothunder the cultural and the formal penal s y s ~ . ~ ~  However it 
is not in aIl cases that restoration is possible. In situations where it is possible, it rehuns the owner property ta 
the origindposition. 

~ t x l t u d  disposition method that has h t  beenreflected in the formalpend l;rwar israstorative service. 
This method is imposed usually in cases where property such as land have been dmtmyed. The offender is 
then made to assist in the construction or required to provide a service to restore the property. 

w 

4.4 Compensation L - Compensation is another popular disposition measure under the traditional cultures and the folmag 
criminal justice system. According to Elias, the paymentof compensation by the offender to the offended was 
customary in many cases and it is a most desirable power imposed on the criminal court but grossly under 
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utilized under the cwrent criminal justice system. " There are no direct provisions for compeflsatior 1 :is n 
,r -.  

diisposition maawe on its own in Southern Nigeria. The refmce to h i s  fom of misin Sectit311 435 
(2) ofthe CPAwhich pmvides for compensatioq measure in *on to an ordm n: lmof  the 

+ off&=. The mount to be awarded as a r m e o n  is limited to a ridiculous strm of twenty Naira. This is 
*vale;nt to about fiftPen cents. 

C0de.5~ It is either used in addition to or in substitution for any othm 
compensation may be a measure in addition to a fine or in whole or part for injury mused by the offence 
committed. "En the case of Jahilel andamtkrqr Za~irz ~at ive  Aubhon'~, the c o d m o m  compensation 
as a d i ~ t i c m m e t h o d ~ a E h e  f a d  crhind justice systernternS7 

C m s a t i o n  as a disposition measvfe kas.several advtmtages. It asurea bid, it helps in 
decongesting the pgisons and it takes into cmideration the rights of the 

4.5 Repfaciemlen t 
4 

R e p b e n t  as adispositionm&hod is peculiar to the- cditm. l b  k 
 OR s&~fjbg than compensation. This is because in determiniag; the c 3 ) ~ h  to bp&, the problem 
of the ac t id  value of the loss may arise. Replacement is commonlyused where a p a b n  is convicted f ~ f  ao - 
off- res~lting in the destruction, loss, serious deterioration or substantial damagd.' It is however not ' 
reflected inthe bmal  p a l  lms. 

I 

4*6 BatoMiment and Death Pen@ 
two di&tionmeasmweae:6e l e d & m m m - l d  andpIs1ami~ mieties. ' 

The m m  were used in extreme circumstances where the socidy did not have r a c i d  answa to a 
~ t i w 6 0 ~ o n o f h i @ y s o c i d y & ~ & ~ m ~ d * ~ a s ~ l a s  

and inconigiible offenders. Such cases seem to impfydslyhg he . .  . 
e ~ ~ ~ a l p o l i c y . h I n e f o r m a f ~ h , t t i e s ; a t n e ~  

offences inciude Murder, @Treason and Trial by Ordeal. wlwre death results. " 
The dathpendtyhas comeundw severe critic'tsm h m  national and h r r t d d  

5.0 DEPOSITION MEASURES IFJ ISLAM CULTfjREWTffE PENAL LAWS 
The htmduction of Sbaria law in twdve states in  ort them Nigeria a discussion, 

Wt abridare, of Islamic culturep~I the p 1  system in Nigaia Under the Xsbdmi~ it is believed 
that the-bqx&.ion of penalties such as mputation, whipping and stoning 
the t a p &  world. Such severe punishment is also believed tc 
the society  butio ion. These relatively harsh penalties have been j 
down rules &at e n m  &ty of guilt gotten h m  strict evidentary 
PIW&IIE adh&& &tnW ofproof. However, these justifications hayebeen f ~ u l t c d d m h  west~t~tized - laws b t  the fkilure of ahe traditional Islamic law to provide fbrjudicial is aviolah ofrigtrt. 

'lhvo dispositionmethods adopted mder the Islamic culture and'the Sharia laws are discussed bclow; 
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5.1 Amputation 
Amputation is a disposition method ordered in cases of theft. The part of the body to be amputated depends 
on the frequency of the offence.63 The justification given by those in support of this diqmith method is that 
it serves as a deterrent to the society. Islamic jurists believe that it promotes the sdktyof society. Such act it 
is believed is a humiliation for the convict and a lessan for the public. Amputation as adisposition measure is 
reflected in the Sharia law applicable to most Northern States in Nigeria 

I 

5.2 Stoning to Death 
This is a disposition method used in cases of adultery and fornication under the Islamic culture. 'rile 

procedure is that after conviction, the accused is taken to an open site. The stoning is done in public. *l%e 
accused is then buried waist deep in the earth so that he or she is totally helpless. The iones are first thmwn . . 
by the witnesses of the offence and then by the rest of the community. 64 

% 

This disposition method is now reflected in the penal laws in~iser ia  with the introduction of :;l1:11 ia 
law in about ten States in Northern Nigeria Many national groups inNigeria and international bodies have 
condemned this method and described it as cruel, inhuman, and degrading and a violation of international 
human right 'I'reati~e.~~ 

6.0 CONCLUSION AND RECOMMENDATIONS 
It cannot be denied that culture in the traditional society is hopelessly inadequate to meet the social 

and economic requirements of the moden Nigerian society. However, this is not to say that the ideas and 
r ways of traditional societies should be discarded. The culture of the people must remain relevant in dealing 

with issues that affect members of that society to ensure compliance and effectiveness. If the culture of the 
people remain vigorous in their lives, andit is flexible enough to adapt to c i r c m ,  the architects of the 
new penal laws and those to be involved in the reform of the law may prefer to seek means of incorporating 
it and equipping it with the tools for fi.uther evolution, rather than sweeping it away in a burst.of legislative 
enthusiasm.% 

The disparity between cul&al dictates of the people and statute based penal laws has resulted in 
incomp~'bilityoccasioning a large number ofpeople avoiding the formal criminal process and settling for. the 
process compatible. It is suggested that the penal laws should reflect the values and aspimti~lls ofthe comnlur llty 
in which it operates. Therefore, there is the need for a reform of the penal laws of the country to a Inore . ' 
reahtic sd of laws which will bring the culture of the People to the realities of the p r e s ~ t  'century and also an 
integration of development of a modern and increasjngly industrial @obit1 society. In an attempt io relo1 I I I f 1 lc 

wte law, any culture that is no longer relevant to the people should be done away with. For example, in . ,(. 
Islamic societies like Turkey and Tunisia, the e&t ofwetemization has &ted the legal status ofpolyga~ny 
and it has now been abolished. 67 a 

The law in the real sense is a reflection of the way in which people live. Since the Nigerian way of li fe 
is changing it is only to be expected that the traditional laws and culture of old inNigeriamust change too. 
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