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A RELECTION ON THE PAST, PRESENT AND FUTURE
- OF RAPE LAW

- BY
OLUYEMISI BAMGBOSE
Head of Department and Senior Lecturer - —
’ Department of Private and Business Law
University of Ibadan
Ibadan’

Rape is an offence that poses enormous problem in all societies. Thq__'

- offence is without doubt a serious one; highly reprehensible both in the moral

sense and its contempt for the personal integrity and autonomy of the female
victim. Rape is a violent crime that may involve force or intimidation and may
be accompanied with physical injury or inflict mental and psychological damage. -
Itis an offence that is rarely committed accidentally or unpremeditated. -
Many centuries before Christ, biblical records show that rape was treated .
as an offence against an unmarried woman'’s father, rather than on the person
of the woman. The punishment was to pay the father fifty shekels (an equivalent -
of one and a quarter pound of silver or eighty-eight dollars) and the offender in .-

. addition was expected to marry the girl'.

Rape than any other crime reflécts the imprint of evolvmg social vaiues
practices and understanding. In reécent times, reform of rape laws has been a

key item on the feminist agenda across Europe and most states in the United =

States of America had considered or passed some form of rape reform

legislation.
In the United States, the reform started in the late 1960 and the early

1970’s. The main goals of the reformers were to re-define the offence of rape

. and replace the single crime known as rape with a series of graded offences. -
" This was to be done by defining the presence or absence of aggravating

conditions; changing the consent standard by eliminating the requirement -
that the victim should physically resist the attacker; eliminating the requirement _*
that the victims testimony be corroborated, restricting the type of evidence

-admissible about the victims prior sexual conduct, and making the offence .

more gender neutral.
The history of the law of rape in the early centuries reﬂected the social

attitude towards sexual behaviour. Traditionally, the offence of rape is protective -

-in purpose. Before the latter part of the nineleenth cenlury, rape statutes it

applied only to the conduct of males who forcibly rape femalgs, This wag
largely because the purpose behind prosciiggions was to profect the chastity
»f women and thus their property value to thdir fathers, husbands or brethers
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At the time, females were not considered as beings that have inherent '
rights but the chattel of @ dominant male in her life. This was the position at
common law and was reflected in the law of rape that was codified. This was
the position of the law in England until the nineteenth century. i
""" The penal laws in Nigeria contained in the Criminal Code and Penal

. Code applicable in Southern and Northern Nigeria respectively, greatly reflect
the common 1aw position in England. The rape laws in the United States
before the recent reforms were greatly influenced by the common law in England
because of the effect of the early British settlers in what is now known as the
United States of America.

' The change in social attitude since the nineteent
the fundamental reforms in the law relating to rape. This was in addition to the
need to deliver coherent and clear protection from abuse and exploitation and
the need fo achieve a just and tolerant society in accordance with the various
Charters on Human Rights.
The reforms going on in the law of rape is wide spread in Europe and in
the United States of America. In Africa, the reforms in this area of criminal law
are not so significant with Nigeria not witnessing any reform in the law of rape *
for the past four decades. .
++ _ This paper highlights the reforms that has been witnessed in the law of
rape in England and the United States and suggests areas in which the law of

rape in Nigeria can be improved.

Traditional Rape Laws versus Recent Development in the Law of Rape
The evolving social values are reflected in the changes and reform in the
law of rape. Atearly common law and for many centuries thereafter, the definition
of rape reflected the social attitude; rape was defined as carnal knowledge of a
.woman forcibly and against her will by a man. However recent developments
and reforms in the law of rape show that the law is broader, the emphasis on
the element of force is less rigid and the method of prosecution more flexible.

Reforms in the law of rape are discussed below: 4

h century'nacessitaled

L]

The word Rape *
At early common law and for many centuries, rape was defined as the
carnal knowledge of a woman forcibly and against her will?. The term rape has

been used to describe this offence and in miany jurisdictions ‘of the world, this
term has remained.

' Deuteronomy 22:28-29 - New King James Version. .

2 4 William Blackstone commentaries 210 1769.
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In Engl :
gland, the term rape has been used repeatedly under common law :

i

person as opposed to
pp common law rape which is sexual intercourse with a

fourteen yea
years of age and the person performing the act is at least four years }1 :

older than the victim®, -
2 !

In New Jersey, the off
v ence generally kn : ; v i
referred t Y known as rape in other iurisdicti dep
the offen%:skiiﬁﬁl :sssaurt b.ut graded according tg.;everity. rdﬁﬁii'c&?s ils o
aggravated sexual offence which involves 'sé;iasl

Penetration under a vari

Y ety of very seri )

victim is less nous circumstances such gt
than 13 years of age or the assault entails the use ?J? ;:?;nal:de 2

the infliction of severe B
personal inju | i
degree jury. In the State of Wi e e
grees of sexual assaults replaced the formal offence oflf:;?gs:\:;;hdg:g?g ehe

8d F

punishment according to th i
e seriousness.® | i !
i : n some other stat i
offenceov: America, the term rape was not reéplaced but the eels e
£ P?_ra c_hanged to become more gender neutral b
ot Cﬁmxi?;% ‘;2: t;n;;&e cl; use':c:( both in the Crim}nal and Penal Codes’
b y rnal Knowledge is used to defi .
Pe while in the Penal Code the words sexual intercourscr;e?snzstzcei g

* Section 213: (1) of i
; the American Law Institu

B o b le Model Psnal Coda, The te is sti
e o Acker J. R, ngan W. A Criminal Law Aspen Publicati e St
- ode 1992, Section 463(a) g Gﬂ"“ambl-"ﬁ o
: 5:;:3\\;13 of Wisconsin, Wl ST 940.225 \

n 357 Criminal Code Act Cap 77 Law :

s of the Federation of Nigeri
geria 1990; see alao section 282 P
2 Penal

Co_da_
ko2 M

e

N



' 128
A Relection on the Past, Present and Fulure of Rape Law

]

}

:  many centuries
camal‘l‘::oi: :E: %?adiﬁonal term for sexual intercourse. For many ce
: - Thi

of a
ined as the carnal knowledge of,
on law, rape was define . it
anc:n;:\?:::irb(l;; :nncll against her will®. _ln quland. the :erm carna . g
& been substituted with the word sexual mtercoursel 3. S
e In the United States of America, the comrr;;%?ct;ﬁ1a kg i
i il recent changes in some Ji! ; vy
rna:g_ cent:}r;e:t;:gz!v:h“e other states have discarded the term for such :
used in so : g ; |
i tercourse’ . b
% sex?alﬁézaf;::;;nme statutory language to'r the rape ;t:::t?aﬁ; 1'gama|
. almost ?denticai {o the state’s first rape statute in 1'796 an . al

s il : : sexual
know’esaedG:st::IL::eerican-Law Institute Model Penal Code, the term

i definition of rape'.
ed carnal knowledge in the. ‘ e
gl vl ha§aret;:: ierm carnal knowledge is e..nll usgd to degr;?nth?: c?n'zpiata
' |n ﬁ?:rntr’le Criminal Code™. The term is defined as being
of rape u : | |
. i i rse
s penetrattlgng Penal Code in Northern Nigeria, the term seIXt:SI Lntg;cc::ere
is use«tlj ?:e;eﬁrie rape and it is explained as being complete up
I } y .

penetration.'s : ‘ o

: Penetration intercourse.
b El;n:'nee?r;t?;n is an element of carnal knowledge'® or sexual in
enet

r the male organ reaches the vagina
& l't s descri_bed uc?' dzirtg?r?\? :: tl:;v “Iz?):;hrzgnora“. The colmm-on law deﬁs:rzlcp;;on
x krjown Do Nigeria for the element of penetration in rape o % ra[;e
ey theé)os;m:(;\ ‘t':efo?e the amendment of the 1956 Act, th?i O:ZE?emribed
was lin:::edqg :agi,na intercourse which ise ﬁ:)sn}ﬁle:% Olr; ﬁegie:f;p : - gl
i Iavfr. grencrzgttagez;’:l\?fszxual intercourse is vaginal ofr ana:.'gzaz
actt;s ret:tsleofcr:;?;zﬁ .law definition obsolete. In England, reform
makes ,

ing issues.
discussions for further reforms are rgcumng iss

: SMOH“ s i 1 rl. ':"'9:“::5:;: 1&?‘!: -‘Ir:'sugbllc Order Act 1994
i ual 142 Criminal ; 9

:‘ in 19951 ?:: first rape lew in New Jersey provi:!sd in [pa

knowledge 'ai a woman forcibly against hn?r wﬂl

" Section 463(a) Maryland Code 1982

12 Brody, D.C et al Supr@ p- 431 I

¥ Gge Section 213:4(1) - ‘ : , I‘

oo T A NGNS ;

. jon 282 T 5

:' Section 6 Criminal; see also eection 282 Penal Code

~victims are only of the female sex

In recent times, it was *

area which hitherto had always protected the f

That any pecson wha shall have carnal
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2 §
recommended that rape should by
mouth by the penis'”. '
In the United States of Ameri
- sexual intercourse’. Traditionally,
Penetration only. Today however,
law does not require a.rape vietim
male rape. Moreover, the law
- recognizes that objects other than
rape. Penetration under the jurisdiction
! - Under the Nigerian law, penetration
definition of penis — vaginal connection.
acts of sexual intercourse which is not
An example of such
order of nature'®.

extended to include the penetratié‘_ri .61-_Eﬁ'e

ca, sexual penetration is an element of
Penetration was defined as penis — vaginal
the traditional definition is obsolele, as the
to be a woman only with the recognition of

»

the male penis can be used to commit
however slight is sufficient. )

in rape cases still follows the traditional
There are other offences that punish
according to the traditional definition.
an offence is known as unnatural offences against the"

Victims of Rape

Rape is traditionally a sex-based offence. Under common law rape,

while the offenders are males. This is logical
because the traditional definition of.rape was the use of the male organ to
penetrate the female vagina. This common law. position remains the law in -
Nigeria. Under the Criminal Code, the victim must be a “‘woman” or:a “girl’#
and the same emphasis is found in the Penal Code?' . el
In England, the law regarding the victims of rape has changed from the
traditional common law position. The law provides that - '
“A man commits rape if he has sexual intercourse with a
person (emphasis mine) whether vaginal or anal’? .
The use of the word “person” enlarges the scope of persons
who can be victims of rape lo include the male gender.
Moreover this development ext

ends to the definition of rape
to include vaginal and anal penetration making, it possible for

~ both males and females to be victims of rape. & :
In the United States, there is a modification of the law of rape in this,

emales. In nearly all states,
rape is now a gender-neutral offence in relation to the victims. =

]

'’ Selting the Boundaries: Reforming the Law on Sex Offences (201
‘Beset by Boundaries: The Homea O

j=

4 Section 357 , Mg o M
! Section 282 . e 1 ” A
Seclion 1 Sexual Offences Act

00), ‘Home Office. Discussed by Lacey
tiice Raview of Sex Offences (2001) Crim LR 3 ° :

** New Jersey Code of Criminal Justice 2C: 14-2C(i) defines sexual Assault as the Commission of

| Sexual Penetration with another person

** Seclion 284 Penal Cods; S&ctiop 7 Criminal Coda
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The Element of Consent

Rape is not the only offence which requires non-consent as an element

of proof. However, no other crime has defined non-consentlas is required !n
' rape cases. Lack of consent is a distinct element of the crime of rape, this

-

element if another significant area that has witnessed changes in the l_a!fv. of
rape. It has for many centuries been viewed as a key element in t‘he‘z definition
of rape. This requirement of rape is not defined in the statute but it is afforded
its judicial meaning as applied in cases involving common law rape. Under
common law proof of lack of consent, the victim was e>_<|_:|ected to show t_hai
she resisted to her utmost, a requirement often entailing actuz;l ‘phys:cal
resistance to the sexual advance. Mere verbal objection from the victim under
the common law rule did not suffice. In 1889, the Supreme Court of Nebrasl_<a
reversed a conviction and held that voluntary submissit_:tn by a woman while
she has the power to resist, no matter how reluctantly yield rem_oves f!'om the
act, essential element of the crime of rape®. In 1906, a Wisconsin gm_u:l
defined non-consent as utmost resistance®. The court held that the victim
had not adequately demonstrated her non consent not only must there be
entire absence of mental consent or absent but there r_nu;.t be the mo‘st
vehement exercise of every physical means or faculty within the woman's
power to resist penetration of her person and this must be shown to resn_st tntil
the otherwise is consummated. In this case, the act a stated that the girl only
said, “Let me go”; her screams in articulate and tpal at?s:ence of trousers and
form clothing was incredible. The reasoning for this pos!tlon was based on the
fact that a woman is expected to be jealous of her chast‘lty and should shudder
at the bare thought of dishonor and is expected to resist to her utmogt.l 3.
This position under the common law rule show tpe importance and rigidity
attached to the requirement of lack of consent. The resistance efement expected
from the victim raises a presumption of distrust of women victims and general
ici n victims of rape.-
suspm‘?'rr:eo:i::tgl:xpressed by thl:,- courts under the common law mlg could be
explained for that era, considering the circumstances and the society. ;I'he
judges then were all men because women were.not allowed ;0 practlc_e law.
Another reason was the importance attached toﬂe_male_chas}ﬂy and virginity
and the purported view that any woman at that period will resist to the utmost
empt to violate her person. .
2 anHovF:*ever, these shrt))w contradictions in the purported views of the
members of the society at the time. “According to Estrich, a system of law

59 NY 374 1874 .

127 Wis 199 (1906); See aiso State V. Burgdorf 53 Mo 65, 67 1867 1873. The M‘nsaoutﬂ

3 People V D
24 v n - 65, 67 I
Su?arr::nne C;..Il‘l held that passive policy or a mere half way referring to tie resistance of the vicliis .

not do.
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which at that time treated women in maiters ran‘ging from ownership of properly
-and in relating to participation in the society 4s passive and powerless,
nonetheless demand that in matters of sex a woman should now be strong
aggressive and powerful to'resist violation on her person®, The case of Muller
V Oregon® illustrates the position of women in the early nineteanth century.
The court upheld the Oregon law restricting hours of work for women by invoking
scientific and sociological materials linking female biology and temale
dependence. > ==l :

In another case, the court upheld a law that women who were not the
wives or daughters of tavern owners should not be permitted to work as
bartenders®, :

’ The societal bias of women in the pre-nineteenth century was
$0 deeply entrenched and widespread that it was reflected in'

Judicial pronouncement. In 1873, the Supreme Court of lliinois -

upheld lllinois authority to deny the admission to the Bar of a
woman qualified in all respects except sex. One of the Justices
" in the case went as far as stating:that : '
‘It was divine law of the creator that a wpman should not practice
law®
This attitude has however changed and discrimination based on sex is
unconstitutional®, ; . :
' In recent decades, the rigidity attached to the requirement of lack of
consent and the utmost resistance element has been relaxed. el
In England, the requirement of lack of consent is still an essential feature "
of the actus reus of rape but the absence of consent does not have to be !
demonstrated by offering resistance or by communication it to the accus'ed?“{ !
In the United States, lack of consent is still an essential requirement in H]
proof of rape. However, there have been noticeable changes in the resistance i
element. This is not to say that chastity is not valuable but the claim to it is -
not so rigid. This has being attributed to the response to claims that physical .
resistance can serve to worsen the injuries suffered by the victims. =~
In the United States, the resistance requirement apart from being
discriminative as highlighted above, have been found to be selective. The race
to which the defendant belongs may affect the degree of resistance expected
from the victim. A white fémale victim may .not show as much resistance wheh'

£ Eslrich Susan
= 208 US 412 1908
. Goesart V Clearly 335 US 464 1948
Bradwell V llinois 83 US (16 Wali) 130 (1873) v
Reid V Reid 404 US 71 (1971); See also Section — 1999 Constitution of the Federal Republic of. Migeria
g’romu!;ah:‘;n) " h
AV iMalone 1998 2 C A R 447, seo also R V Howard 1965 3AE R 684, 1966 1 WLR 13; A V Lang 1975
62 CAR 50 §

Feal Rape ( Cambridge, Mass: Harvard Universily Press 1987)pg 31

- 3 \
1

a1 - ' %

[}
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attacked by a black man as Would be expected of a black fernale victim attacked
by a black male defendant. With the relaxation of the resistance requirement,
- this racial discrimination is not so prominent. : ,
There arise problems in the issue of defining the concept of consent.
‘The problem has arisen in explaining the difference between real consent and
mere submission and the court in Olugboja’s case found out that the dividing
line may be difficult to draw®. The court therefore decided to leave the matter
to the jury. In the Jatter case.of McAllister where the approach in Olugboja was
applied, the flaws in the principle in Qlugboja’s case were pointed out®. =
This resulted in a recommendation for reform in setting the Boundaries
that the concept of consent in rape should be defined as free agreement and
that a non-exhaustive list of examples when fred agreement is not present
'should be set out. Such areas highlighted include submission out of force,
‘threat, fear of serious harm, or where victim is unconscious or lacks
‘understanding of the purpose of the act, or is mistaken as to identity of the
accused or the nature of the act. :
in Nigeria, the requirementof consent is essential. However, there is no
great emphasis on the resistance element as it operates in England and the
United States. The courts have stated that the consent must be real and.
‘consent as a result of force threat or fear vitiates consent®.
The Penal Code also states that a consent given by a person under

fourteen years of age is not consent®. -

Marital Rape Exception
S Another aspect of the evolving history of the law of rape involves what is

known as marital rape exception until recently, rape within marriage was legal.
This rule dates back to the ancient common law view that the legal institution
‘of marriage barred the state from prosecuting a husband for rape even if
intercourse was accomplished against the consent of the wife, .
Since 1799, Hume expressed the view that a husband is immuned from
prosecution of his wife. Sir Matthew Hales, a seventeenth century English
jurist wrote a treatise. on English law and this invariable became authority for
the marital rape exception under common law. In discussing the crime of rape
and possible defenses he said that the husband cannot be guilty of rape
committed by himself upon his lawful wife for by their mutual matrimonial consent
and contract the wife hath given up herself for his kind into her husband which

i

> 1982 Q B 320 ,
3 1896 10 Archibold News 2 CA
. Saction 39 Penal Cede

o g R Bl
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)

jsuhd?c?:ingg; I:ig;gt:. Tl;ough. tt;a’ra was no authority c:’led by Hale Ihi;s' exlra--
J : made over 300. years ago became a bindi i
common law and cited as rule of law. At the ti irihiy L Lo
r ’ . Al the time Hale wrote the treati
matrimonial vows were not retractabl i i
. e neither was the conjugal righ |
the fimes of Hale, the attitude tow e
_ ; wards permanency of marriage h
and it has been argued that the rule | R e
‘ S formulated under vastly di iti ;
need no_t prevail when conditions change®. tlly S
£ [nstﬁ?sé?)g?s f, the coyrtfgt;zve,_gradually whittled down the effect of. this}
) cases, in and 1985 respectively, th i
the husbands for rape of the wives? | At ot L G
es . In 1989, the courts further whittled down
Lhee euf:;act cf:f the gﬂe by holding that the husband while living with the wife could -
beg ty of rape®. The pronouncement of Lord Justice — General Emslie i f
particular relevance. He stated that ' 5.

“The fiction of implied consent had : 5 G
; no useful pu
in the law of rape in Scotland” p fpose to serve today

In 1991, the English law followed suit. Before 1991, the Sexual Offenc:
:::ct:; rL ?:&I?;l:;?:a:}ag:t;s ;;I:::;h:_lhsex‘ual intercourse. The term unlawfff;n::::

: : » tnerefore exempting sexual inicrcourse d
Iri;rtn:fg‘e; ;romsgzpe. rIn the case of Fi_y R the House of Lords, held that f: rti;g
o abandonz::i : r?g 1?1 the modern society, the irrebutable presumption should
b L gt colnsequem_ly a husband could be convicted of rape if.
ool i urse with his wife without her consent just as could any man '
b g ;?:nmf \_Afnih a woman without her consent®. By virtue of the :
o 1o of the Sexual Offence Act 1956, the word unlawful has

Ip the United States of America, by the mi
to a re_:thmk of the rational of marital rapey excep;idiar:? 8%121 22§e§l§fte§t:?em\?
tSmath in New Jgrgey was one of the decisions to re-evaluate legal and social
enets undermining thg marital rape exception*’. The New Jersey Code
:::F:::\ng: ;xclud:s marriage t_o the victim as a defence against prosecution of -
b es. a_shman, ‘Jf in State V Smith further stated that marital rape

ption is offeqswe to the ideals of personal liberty and the rule is not sound
In Ame_nca. the marital rape exception is largely but not total[);--

'35 1 Hale History of Pleas of Commaon p. 629

36 Pashman J. in State V Smith 426 A 2d 38 {NJ 1981)

<37 HM Advocate V Duffy 1983 SLT 7, HM Advocale V Paxton 1985 SLT 96

38 Stallard V HM Advocate 1989 SLT aRg
39 16912 AER 257 ¢ 2
40 Pee also Section 142 (2a) Criminal Justice T i i)
: and Public Qzdar Act e
i1 ‘Gection 426 A. 2d 38 (New Jersey) 1981 e
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" abandoned. Idaho and South Carolina laws are examples of States where this
ot

“ rule has not totally been abolishe
In Nigeria, marital rape exception is still recognized. By virtue of section

-6 of the Criminal Code, the term “Unlawful carnal knowledge" means that sexual
intercourse within marriage is not included in the definition of rape.
- In Northern Nigeria, the penal Code clearly states “«geyxual intercourse
* py a man with his own wife is not rape if she has attained to puberty®.
et Wi : » - A
f

ed with the age of criminal |

The age 0O
*esponsibility. The * age of criminal responsibility has gengrated a lot of |
arguments and some jurisdictions have reviewed this aspect of the law. Different
legal systems have set ages below which a person cannot be criminally |
responsible foran offence. In England, the relevantage is tenyears, in Scotland,
eight years in the United States of America and in Nigeria it is seven years®.
| potency is presumed impossible. |

There are set ages below which male sexua
Until 1993, when the gexual Offences Act 1993 was passed in England, this |

irrebutable presumption applied to boys under the age of fourteen years. After
the Act, the relevant age is now the age of criminal responsibility which is ten
and in Scotland eight. In some other jurisdictions, it is lower.
The age of ‘consent in relation to sexual ofiences varies frorm oné
jurisdiction to the other. In England, the age of consent is sixteen years: In l
Northern Ireland, a child below the age of seventeen years is incapable of
giving valid consent in sexual offences while the age is lower in some European
countries. In Spain and Malta, it is twelve years, in Slovia, lceland and taly, |

fourteen years and in Denmark and Sweden, fifteen
arguments for and ag In England, the argument

ainst the set ages of consent.
for the higher age compared to other jurisdiction is 10 protect the young against,
sexual abuse. Gard however argues t the young'

that a better method to protect
against such abuse is to have specific offences created. An example of such|
an offence has been created in the Sexua

|

!
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Age of Consent
f consent will be discuss

| “Offence known as Abuse of Trust.f

4
er the centuries. Biblical

punishment for Rape
how that an offender ol

This is an area tha
examples which date back to seve

t has undergone reforms ov
ral centuries ago S

BB iy =
© |4ano Code Section 18-6107 (1999) See also The Sou

:i Section 262 (2) Penal Code
Saction 7 of the Crminal

2) years W
dge thie native and cons

ho_has nol attained sufficient maturity of unders
{ acts is not liabls.

put batow twejve (1
pquences o

u?dals'!anf,l-»‘l-’:‘ 10 ju
‘“ Card, R 20 Supra p. 264 °,
Dauteronos 22:25-28 MewiKing James Version ‘;
3

Court held that the imposition of a de
a

woman was grossl

; ¥ out of i

violated the Eighth Amenciment 1 s e, Sc o1 of the crime and n
ue

rs¥. The re an
years®. There a d unusual punishment® . The court stat
ed

th Carolina Code 16 - 3658
d

Code; Section 50 of the Penal Code slates that a child above seven years (7'
tand fficient maturit
anding sufficient MaUY & Furman v Georgia 408 U.S 238

. Section 463 Maryland Code

OLUYEMISI BAMGBOSE
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and is expected amount of m
to m ; oney to the
Atother flusiiatin bibzg; her in ordef ot to put a fsathgr of the female victim
example was the case of tr?: Istan!; stigma on her
efilement of a virgin
gin

In the histo
. of
punishment that wa‘:.sy cont:';
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Maryland, rape is a felony punishable with a term of imprisonment for a term
not exceeding twenty years™. In Wisconsin, the punishment for sexual assault
(a term used for rape) varies according to the degree of seriousness. It ranges
from imprisonment not exceeding sixty years for first-degree sexual assauli to
ten years or a fine of not more than ten thousand dollars.

In Georgia, the punishment for the rape of a child less than twelve
years of age is death penalty. The Louisiana Supreme Court upheld the
constitutionality of the death
sentenoe in the repe of children in State V Wilson® stating that becausesof the
appalling nature of the crime, the severity of the harm inflicted upon the victim
and the harm imposed on the sociely, this form of punishment is not an

excessive penalty®.
In Nigeria, the punishment for rape is a life sentence under the two

codes. In addition, the Penal Code prescribes a fine™:,

Reforms in the Procedural Law of Rape

Procedurally, proof of the offence of rape under the criminal justice
system has undsrgone reforms. Rape prosecution typically is a highly
emotional proceeding that depends on difficult factual determination requiring

* the court to decide if sexual encounter occurred without consent.

Criminal procedure of rape cases has raised a great many controversial
legal issues and piose= challenge in the criminal justice system. This reflects

age old, yet, revolving views of sexual behaviour. The reforms that are bemg .

witnessed and highlighted below are long overdue.

1. Corroboration
In proof of a rape offence, the laws of England, America and Nigeria

require corroboration. The justification for this rule is that women lie. Stories of
rape are frequently regarded as lies and fantasies. Though this preposition
has never been tested, it appears that the courts adhere to the rule of
corroboration and judgments, based on the rule show the bias underlying the
adherence to it. In the 1935 case of State V Wuff, the court held that “the
corroboration rule is required because of the psychic complexes of errant young
girls and women coming before the court which take the form of contriving false
charges of sexual offence®. In the Arizona case of Power V State, the court

also held that
\ .
T\r‘;hnder "Towa.ds a Redefinition of Rape’ New Law Journal. June 24 1854 [ 1
* Section 358 Criminal Code Act; “Seclion 263 Penal Code £

194 Minn 271 (1835)
= 43 Arizona 329 al 332 (1934)
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“If proof of opportunity ta commit the crime were alone sufficient to
susifain a conviction no man would be safe"*.

* Glanville Williams claimed that corroboration is required because sexuaJ
cases are parlicularly subject to the danger of deliberate false charges resulting
from sexual neurosis, fantasy jealousy, spite or simply a girl's refusal to admit
that she consented 19 an act of which she is now ashamed®.

" The requirement reflected the distrust by requiring other proof beyond
the evidence of the victim. This creates problems for the victims of rape because
it is an offense which is rarely done under public glare with witnesses.
Corroborative evidence that has been required includés bruises, torn clothing
and the state of the environment in which the offence took place. The effect of
this is that in cases where the victim did not offer any resistance but did not
consent to sexual intercourse, proof of rape was difficult.

In England and Scotland, there are fundamental reforms in this regard.

The Criminal Justice Bill now contain clauses which would abolish the rule

which require a judge to remind a jury that it is dangerous to convict on the

uncorroborated evidence of the complainant in the rape trial in England and

Wales.
? in Nigeria, corroborahon is required in the proof of rape. *

Cross-examination
The ordeal of rape victims is exacerbated by their experiences of the

criminal trial process. Under common iaw, trial judges are under a duty to
restrain unnecessary protracted cross-examination® . They are to ensure that
cross-examination is not conducted in an unfair or oppressive manner®.

In Hobb V Tin Ling, Sankey LJ held that a trial judge should exercise
discretion 1o prevent improper cross examination if questions relate to matiers
so remote as to have negligible impact on the credibility of the witness®®.
Many studies have recorded the ;

- experiences of the complainant of rape. Victims' Support described
the experiences of victims as patronizing, humiliating, and worse than the
rape®. Cemplainants claimed they were asked intrusive and inappropriate
questions about their private lives and the treatment of the court was traumatic.
Lee’s claims that the complainants are usually scrutinized during cross
examination about their private lives, past lives and this centers on the life
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which are merely scandalous or intended or ealculated only to insult or annoy '
either a witness or some other person’. However, according to Lee, the Cods
is usually breached™. There is also a move to re-examine the ethical boundaries
between the defense counsel's duty to promote and protect fearlessly and by

all proper lawful means his client's best interest and the rules laid down by the
Code of Conduct™ .

The reform in this area of the

peosecution of rape cases will go.a long
way in resolving the problem of low reportability in rape cases. The law has

also protected victims as withesses. There are moves to reform the treatment

of victims ‘of crimes generally. Basic standards for the treatment of victima are
now contained in the Victims Charter”. &
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However, with more advanced technology and scientific, advancement such as
the introduction of the Deoxyribonucleic Acid Test (DNA) test), the problems
have eased though not solved in resolving the identity of the offender if and
when he is apprehended.
Law Enforcement and Investigation in Rape Cases
There have been complaints of law enforcement agents being lnsensmve

. in cases involving sexual offences Many reasons have been adduced for thig’
- which includes the fact that there are many law enforcement agencies within a

single jurisdiction with different philosophy, protocol, practice and expertise in
handling different cases™. Other reasons givgn are the personal attitude in
handling such cases. _ :

In some jurisdiction, special detecnves or spacna!ized officers are being
trained to deal with the special needs of victims of rape. For example, in New
York, the Onondaga County various agenciss have created an abused persons
unit with officers who are special trained to handle different cases of abuse® .,

In addition, collaborative efforts between different agencaes involved in
handling of rape cases have been aclm:»cr-.uedBt
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