
Vol.15, No. 2, June 2015

Constitution
* JOURNAL OF CONSTITUTIONAL DEVELOPMENT

TOPICS:
THE LEGITIMACY OF POLITICAL SCIENCE AS A 

DISCIPLINE IN NIGERIA
Tunji O

FUEL SUBSIDY - STRATEGIES AND TACTICS OF THE CABAL
IiielenAgbon

AN APPRAISAL OF THE FUNDAMENTAL HUMAN RIGHTS 
AND THE FUNDAMENTAL OBJECTIVES AND DIRECTIVE 

PRINCIPLES OF STATE POLICY PROVISIONS OF 
THE 1999 CONSTITUTION

S. Akinlolu

THE HISTORICAL ANALYSIS OF POLITICAL PARTY FINANCING 
AND DEMOCRATIC POLITICS IN GHANA

Kingsley Agomor

BOOK REVIEW

DIDACTIC MATERIAL
THE NATIONAL CONFERENCE 

2014 MAIN REPORT

IB
ADAN U

NIV
ERSITY

 LI
BRARY



Published by
Centre for Constitutionalism and Demilitarisation 

(CENCOD)

© 2015 Centre for Constitutionalism and 
Demilitarisation

ISSN 1595-5753

All Rights Reserved Except with the Prior Permission 
of the Publishers

Printed in Nigeria by 
Panaf Press

Lagos.

E-mail: olapanaf@yahoo.com

IB
ADAN U

NIV
ERSITY

 LI
BRARY

mailto:olapanaf@yahoo.com


The Constitution. Vol. 15. No. 2. June. 2015

AN APPRAISAL OF THE 
FUNDAMENTAL HUMAN RIGHTS 

AND THE FUNDAMENTAL 
OBJECTIVES AND DIRECTIVE 

PRINCIPLES OF STATE POLICY 
PROVISIONS OF THE 1999 

CONSTITUTION

S. Akinlolu Fagbemi

Abstract

The Fundamental Objectives and Directive Principles o f State Policy 
and Fundamental Human Rights provisions o f the Constitution o f the 
Federal Republic o f Nigeria 1999 (as amended) have been subjects o f 
discussion fo r  several decades. Discussions on the two principles, 
without doubt, will continue to attract attention owing to their 
importance to the life, dignity as well as well-being o f the citizens. 
This paper is yet another effort at finding the synergy between the 
two principles. It should be noted right from the outset that opinions 
express in this paper is not meant to be exhaustive, however, they will 
provide platform fo r  fu rther legal exposition on the beneficial 
relationship between the Fundamental Objectives and Directive 
Principles o f State Policy and Fundamental Human Rights. This paper 
seeks to establish the synergy between the two principles. In this regard, 
this paper traces the origin o f the fundamental human rights, the

Fagbemi is a Senior Lecturer at the Department o f Public Law, 
University o f Ibadan, Ibadan, Nigeria.
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difference betw een fundam enta l rights and human rights. 
Furthermore, it itemizes the rights protected under the Fundamental 
Objectives and Directive Principles o f  State Policy. Importantly, the 
paper exam ines the legal fram ew ork fo r  its enforcem ent and  
conclusively recommends that Fundamental Objectives and Directive 
Principles o f State Policy should be placed in the same pedestal with 
Fundamental Human Rights to make its provisions justiciable in the 
Nigerian Courts.

Introduction

The starting point of discussion on 
any provisions of the Constitution 
is to examine the nature and source 
of the C onstitu tion  as legal 
instrument in a given country. 
A lthough, the h isto ry  of 
constitution-m aking process in 
Nigeria dates back to colonial era.1 
This is however, not but the aim of this 
paper rather is to examine the 
provisions of Chapters II and IV of the 
1999 Constitution.3 Nevertheless, 
where it is absolutely necessary, 
reference shall be made to other 
provisions in the Constitution or other 
Statutes to illuminate the subject under 
discussion.

A ccording to Professor 
N w abuese,4 ‘the nature of 
constitu tion  is determ ined 
essentially by the source of its

authority. That is, whether or not it 
is o rig inal act o f people, and 
secondly, by the justiciability of its 
provisions. That is, whether it is a 
law enforceable in the court or 
m erely a p o litica l charter of 
government unamenable to judicial 
enforcement. One distinguishing 
feature of a Constitution is that it 
is always an act of the people made 
by them  either directly  in a 
referendum or through a convention 
or constituent assembly popularly 
elected for this specific purpose, 
subject or not to form al 
ratification by the people in a 
referendum.5 Testifying to this fact, 
the pream ble to the 1999 
Constitution declared thus:

WE THE PEOPLE of the Federal 
Republic of Nigeria: HAVING 
firmly and solemnly resolved: TO 
LIVE in unity and harmony as one 
indivisible and indissoluble
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Sovereign Nation under God 
dedicated to the promotion of inter 
African solidarity, world peace, 
international co-operation and 
understanding:
AND TO PROVIDE for a 
Constitution for the purpose of 
promoting the good government 
and welfare of all persons in our 
country on the principle of 
Freedom, Equality and Justice, and 
for the purpose of consolidating 
the Unity of our people:
DO HEREBY MAKE, ENACT 
AND GIVE TO OURSELVES 
the following Constitution.

The implication of the above 
declaration presupposes that the 
people of Nigeria through their 
representatives, who wrote the 
Constitution, provided clearly a 
Constitution for the country, by 
which they also spelt out the 
structures for a good government 
in the atmosphere of unity, 
harmony and welfare of all 
persons. Central to good 
government in the preamble to the 
1999 Constitution is the principles 
of freedom, equality and justice.

A constitution is therefore a 
collection of the fundamental 
principles dealing with the 
organization of government, the 
distribution of powers among the

organs of government and the ngnts 
of the citizens of a state. It is a body 
of fundamental principles 
according to which a state is 
organized. This, according to 
Nwabueze, emphasizes its
character as essentially a political 
act, that is, political charter of 
government, consisting largely of 
declarations of objectives and 
directives principles of
government and descriptions of the 
organs of government in terms that 
import no enforceable legal 
restrictions. Due to the non- 
justicable characteristics of some 
provisions of constitution, a new 
approach has been introduced into 
the Constitutions of most countries 
of the world, notably Cyprus, India, 
Pakistan, the Soviet Union, the 
French speaking African countries 
and Nigeria, making their 
provisions a combination of 
judicially enforceable restraints 
and the legitimation of needed non- 
justiciable governmental powers.

The importance of the Constitution 
as a political act is to direct and 
inspire governmental action and to 
bestow upon them the stamp of 
legitimacy in the atmosphere of 
unity and harmony’ .6 Accordingly, 
section 14 (1) (b) of the 1999 
Constitution provides that ‘[t]he
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security and welfare of the people 
shall be the primary purpose of 
government’. To this end, Melami7 
posited that government exists for 
the people, and not the people for 
the government. Any government 
that is not providing the primary 
needs of the people in terms of 
security and welfare has lost its 
constitutional rights to continue to 
stay in power and it should resign.

The main purpose of codification 
of the Fundamental Objectives and 
Directive Principles of State 
Policy and Fundamental Human 
Rights into the Constitution is to 
achieve the above objectives. 
However, lack of understanding of 
this purpose and intendment of 
these principles have led to several 
agitations and opinions when there 
appears to be derogation from then- 
observance either by government 
or between individual inter se. To 
bring into fore the synergy between 
the Fundamental Human Rights and 
Fundamental O bjectives and 
Directives Principles of State 
Policy provisions of the 1999 
Constitution, this paper appraises 
Chapters II and IV of the 1999 
Constitution starting with Chapter 
IV. Also for legal exposition, the 
paper discusses the different 
between fundamental human rights

and human rights. The paper 
thereafter discusses the rights 
protected under the Fundamental 
O bjectives and Directives 
Principles of State Policy. As a 
logical corollary, the paper 
examines the legal frameworks for 
the enforcement of the Fundamental 
Human Rights and concludes with 
suggestions on how to enhance the 
full realization of Fundamental 
Objectives provisions.

The Origin of Fundamental 
Rights

Fundamental rights have been called 
different names and at different 
times in history, these include divine 
rights, natural rights, natural justice, 
moral rights, human rights, 
democratic freedoms, constitutional 
rights, civil liberties and so forth.8 
The evolution of the concept of 
natural rights is traceable to the 
activities erf the Greek and Roman 
philosophers of the Stoic school. 
The natural or human rights 
enunciated by these early 
philosophers have in the modem 
day been enacted and given 
prom inent position in the 
Constitutions of many States as 
Fundamental Human Rights. The 
origin of the concept of 
Fundamental Human Rights as
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understood in the modem day, for 
ease of reference, is examined in 
this paper under two periods 
namely: Early Period and Modem 
Period.

Early Period

According to Finch,9 the history of 
the law of nature (natural law) 
begins as do many other fields of 
study, with the Greeks. In ancient 
Greece, the ideal of law had root 
in the affairs of man. Before 
Socrates (470-399BC), the Greek 
Philosophers were influenced by 
mystical and theological attitude. 
Their main objective was to 
explore the world of nature in 
order to discover the principles 
governing the universe, which 
explain its structure and operation. 
Natural law concept during the 
classical period benefited greatly 
from the input of Cicero. He 
described the universality and 
superiority of natural law, natural 
justice or human rights to positive 
law or man-made law in the 
following terms:

It is for universal application, 
unchangeable and everlasting....
It is a sin to try to alter this law, 
nor is it allowable to try to repeal 
any part of it, and it is impossible 
to abolish it entirely.10

The Stoic philosophy believed in 
the equality of man given by the fact 
of their common possession of 
reason and of the capacity to 
develop and in attaining virtue 
notwithstanding differences in 
learning and ability. Another Greek 
w riter, Seneca contended that 
virtue can be attained both by the 
slave and by the free, and that 
slavery affects the body only while 
the mind is of necessity the Slave’s 
own and cannot be given into 
bondage. This line of thought is 
found in the work of many Romar 
Jurists at the height of absolutist 
im perial rule. Ulpian, anothei 
Greek writer, like Cicero, thought 
that no man is free unless he has a 
share in political authority. It was 
Ulpian, who, in company with other 
Roman Lawyers of the Empire 
fought that whatever may be the 
position of the Slave in civil law; 
this is not so by natural law, for by 
it, all men are equal."

In similar vein, Greek philosophers 
like Plato and Aristotle spent their 
lives reflecting on the problems of 
society and on how best to secure 
internal peace and stability for the 
ultim ate protection of the 
individual in his quiet enjoyment o 
rights, liberty and freedom.12 The
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focus o f Plato was the 
enthronement of government based 
on egalitarian society. However, 
when he failed to achieve the 
vision, he modified his original 
idea and conceived of a state ruled 
not by man but by law. His new line 
of thought emanated from the 
popular view of the Greeks that law 
is the strongest foundation upon 
which state stands and the 
manifestation of the people’s ideas 
of ju stice  and morality. As a 
people, the Greeks saw and hailed 
law as the strongest cohesive force 
in society, the great store house of 
community’s past experiences and 
wisdom, and the surest measure of 
people’s level of civilization and 
development.

During the early period, theory of 
natural law held sway. According to 
natural law theorists,13 by natural 
law is m eant objective moral 
principles which depend on the 
essential nature of the universe and 
which can be discovered by natural 
reason, and ordinary human law is 
only truly law in so far it conforms 
to these principles. At the close of 
the dark ages which followed the 
fall of Rome in 476 AD came the 
establishment of the Holy Roman 
Empire. From this period, the 
theory of natural law entered a new

phase - middle. The early middle or 
medieval era was dominated by 
Christendom, which combined 
Christian ethics with the traditions 
of im perial Rome, and the 
philosophy of Greece. Among the 
philosophers of this period are 
Saint Thomas Aquinas,14 Marsilus 
of Padua15 and Bracton.16

The concept of natural law became 
popular in the middle ages for its 
conservatism, liberalism, religion 
and political convenience. With the 
fall of Rome, Europe was tearing 
apart between the dangers of 
tyranny, and anarchy. Man then 
sought for a law that was based on 
something more enduring of unity 
and as bullwark against chaos and 
arbitrariness of the sovereigns. The 
search for a principle by which the 
power o f the state could be 
justified led to the evolution of the 
theory of the social contract which 
later became of greater practical 
im portance. According to the 
notion of social contract, 
individuals had no right prior to the 
formation of organized society. 
Most of the propounders of the 
doctrine of social contract thought 
that power of the state is not only 
on account of the terms of the 
contract, but also for the simple 
reason that some rights, because of
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the nature of man, are inalienable. 
The predom inant m edieval 
compromise was that the sovereign 
was above positive law but was 
bound by natural law.

From the 17th century, natural law 
assumed a more secular aspect. 
The period was marked by the 30 
years war (1918-1948) in Europe, 
which was ended by the Treaty of 
Westphalia in 1648. Among the 
theorist of this time was Hugo 
Grotius, a Dutch. The main value of 
his idea of natural law this time was 
the value of individual as a human 
being. Grotius met the challenge by 
applying his own idea of the social 
contract, which has varied from one 
stage of history to another. He then 
used the social contract for a dual 
purposes namely -  to found a basis 
for the doctrine of sovereignty, that 
is, to justify the absolute duty of 
all the people to obey the state and 
to create also a basis for legal 
bindingness in relations among 
states.

Under the social contract, the 
individual who make up a state are 
deemed to have surrendered some 
of their fundamental rights to the 
rulers in consideration  o f the 
latter’s providing them with the

benefits of an organised political 
life. That is, security and the basic 
amenities of life. By implication, 
if a stage reached when the ruler 
breaks the social contract, thus 
v io lating  the rights o f the 
individuals, the latter is deemed to 
be naturally entitled to revolt and 
rescind the social contract. In this 
sense, the new theory of natural law 
(i.e. the social contract) turned out 
to be a theory of revolution and 
produced the initial impulse for the 
political revolutions of the 18th 
century in America (1776), and in 
France (1789). This was aptly 
cap tured  in  the  A m erican 
Declaration of Independence of the 
14th July, 1776 in following term:

We hold these Truths to be self- 
evident, that all men are equal, that 
they are endowed by their Creator 
with certain inalienable rights e.g. 
right to life, right to liberty and the 
pursuit of happiness. That to 
secure these rights, Governments 
are instituted among men, deriving 
their just powers from the consent 
of the governed, that whenever, 
any form of government becomes 
destructive of these ends, it is the 
right of the people to alter or to 
abolish it, and to institute new 
government, laying its foundation 
on such principles and organizing 
its powers in such form, as to them
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shall seem most likely to affect 
their safety and happiness.17

Social contract viewed in this 
regard, presupposes that 
government functionaries hold 
power in trust for people, they are 
delegates of power and in line with 
the salient objective of the concept 
of delegation of power government 
is not in a stronger position than the 
people that appoint it. It is 
submitted that a donor of power, as 
a general rule, has the power to 
control the donee of power or 
delegate in the use of pow er 
delegated.18

The principle of natural law grew 
and developed from the medieval 
period and with the advent of 
po litica l system s and m odern 
governm ent graduated into 
fundamental human rights now 
enshrined in the Constitution of 
most civilized countries of the 
world.

Modern Period

As mentioned above, fundamental 
rights or natural rights started as 
part of natural law conceived and 
formulated by Greeks and Roman 
philosophers of the Stoic school, 
Theologians and other through

ages. The principle of natural law 
or natural rights, w hich la ter 
m etam orphosed into social 
contract was recognized by the 
philosophers of the early period. Its 
codification as part and parcel of 
constitutional provisions received 
wider acceptance in the nineteenth 
and twentieth centuries when it 
became part of the law of nearly all 
European States. For instance, 
Sweden adopted it in 1809; Spain 
in 1812; Norway in 1814; Belgium 
in 1831; Russia in 1847; the 
kingdom  of Sardinia in 1848; 
Denmark in 1849; Switzerland in 
1874. The Constitution of Liberia 
in 1847 opened with a Bill of 
Rights in the following words in its 
Article 1. “All men are bom equally 
free and independent, and have 
certain  natural, inherent and 
inalienable rights” . The French 
Constitution of 1848 recognised 
‘rights and duties anterior and 
superior to positive laws”. After the 
World War I, it was adopted by 
Germany and most of the new 
European States.19

The A ll-R ussia Congress 
proclaimed in January, 1918, ‘a 
declaration of the rights of the 
toiling and exploited peop les’ 
which was incorporated as part I of
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the constitution of 5th July, 1918. 
That declaration was considerably 
extended in the Constitution of 
1936. Other states which 
subsequently succumbed to the 
wave of totalitarianism did not 
engross in their constitutions -  
Poland o f 1935 and Rom anian o f 
1938 -  a list of fundamental rights. 
The Latin American states followed 
in the nineteenth and twentieth 
centuries the general trend 
practically without exception. They 
amplified the scope in the social 
and econom ic spheres and by 
adding considerably to the 
guarantees of their enforcement. 
States on the Asiatic continent 
followed suit. For instance, within 
a period of two years, we see the 
adoption of provisions on the 
Rights and Duties of the people in 
the Provisional Constitution of 
China of 12 May, 1931, on the 
Rights and Duties of the Siamese 
in the Constitution of the Kingdom 
of Siam of 10 December, 1932, and 
on the Rights of Afghan subjects in 
the Fundamental Principles of the 
Government of Afghanistan of 31 
October, 1932. The Turkish 
Constitution of 1928 did not 
refrain from similar terminology 
vividly rem iniscent of the 
Declaration of 1789. ‘Every Turk 
is born and lives free .... The

limits, for everyone, of freedom, 
which is a natural right, are the 
limits of the freedom of others.’20

France herself, in the preamble to 
the Constitution of 1946, solemnly 
reaffirmed ‘the rights and freedom 
of man and of the citizen 
consecrated by the Declaration of 
Rights of 1789 and the fundamental 
principles recognized by the law of 
the Republic’, and proclaimed once 
more that ‘every human being 
w ithout distinction of race, 
religion or belief, possesses 
inalienable and sacred rights’. The 
Constitution of Japan of 3 
November, 1946, laid down, in its 
Article, that the people shall not be 
prevented from enjoying any of the 
fundamental rights’ and that ‘these 
fundamental rights guaranteed to 
the people by the constitution shall 
be conferred upon the people of 
this and future generations as 
eternal and inviolable rights’. In the 
fundam ental principles of the 
Italian Constitution o f 23 
December, 1947, ‘the Republic 
recognises and guarantees the 
inviolable rights of man’ (Article 
2). It states, significantly, that while 
‘sovereignty belongs to the 
people’, the latter must exercise i 
‘within the lim its of the 
Constitution’ (Article II).
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As noted above, the constitutional 
making process is premised on the 
concept of people. It is the people 
that give constitution its life and 
breath characteristic of how God, 
after the forming of man from the 
dust of the ground breathed into his 
nostrils the breath of life, and man 
became a living being.21 This 
assertion is evidently clear from 
the preamble to the constitution of 
most countries including Nigeria, 
recognizing the centrality of man’s 
humanity. For instance, the 
Nigerian 1999 Constitution, in 
Chapter IV proclaim s some 
fundamental rights guaranteed to 
the citizens of Nigeria as follows: 
the rights to life,22 right to dignity 
of human person,23 right to 
personal liberty,24 right to fair 
hearing,25 right to private and 
family life,26 right to freedom of 
thought, conscience and religion,27 
right to freedom of expression and 
the press,28 right to peaceful 
assembly and association,29 right to 
freedom of movement,30 right to 
freedom from discrimination,31 
right to acquire and own immovable 
property anywhere in Nigeria,32 and 
right to be paid compensation in the 
event of compulsory acquisition of 
property.33 The above rights are 
safeguarded and guaranteed by the 
1999 Constitution. However, these

rights are not granted in absolute 
terms as they are subject to 
reasonable justifiable restriction 
which the state may by law impose 
in the interest of defence, public 
safety, public order, public morality 
or public health and for the purpose 
of protecting the rights and 
freedom of other persons.34

Different Between Fundamental 
Rights and Human Rights

The main reason why human rights 
are codified into the Constitution 
of a country is to make them 
identifiable before breach. The 
relevant question to ask at this 
juncture is whether fundamental 
human rights are the same as human 
rights? To answer this question, it 
is necessary to exam ine the 
attributes of fundamental rights as 
oppose to human rights. As noted 
above in this study, the concept of 
fundamental human rights has root 
in the concept of natural law 
discovered and formulated by the 
Greek and Roman philosophers of 
the stoic school and theologians. 
For this reason, fundamental human 
rights had at one time or the others 
called natural rights, natural justice, 
moral rights, human rights and 
constitutional rights and so forth. 
These various names had led into
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confusion in the understanding of 
the two concepts. How ever, 
fundam ental rights and human 
rights are not one and the same.

Nasir PC A, while explaining the 
difference between human rights 
and fundamental rights in the case 
of Uzoukwu v. Ezeonu II35 said as 
follows:

Due to the development of 
constitutional law in this field, 
distinct difference has emerged 
between ‘Fundamental Rights’ 
and ‘Human Rights’. It may be 
recalled that human rights were 
derived from and out of the wider 
concept of natural rights. They are 
rights which every civilized society 
must accept as belonging to each 
person as a human being. These 
were termed human rights. When 
the United Nations made its 
declaration, it was in respect of 
‘Human Rights’ as it was 
envisaged that certain rights 
belong to all human beings 
irrespective of citizenship, race, 
religion and so on. This has now 
formed part of international law.

Fundamental rights remain in the 
realm of domestic law. They are 
fundamental because they have 
been guaranteed by the 
fundamental law of the country; 
that is, by the constitution. Not all 
fundamental rights are available to

all persons in a country. Some of 
the provisions are limited to the 
citizens while other provisions are 
applicable to all persons, citizens 
and aliens alike. This is the 
position in this country, in the 
United States, in India, and many 
other countries....

Furtherm ore, in the case of 
Ransome Kuti v. A. G. 
Federation,36 Kayode Eso (JSC) 
(as he then was) described the 
nature of fundamental rights in the 
following terms:

But what is the nature of a 
fundamental right? It is a right 
which stands above the ordinary 
laws of the land and which in fact 
is antecedent to the political 
society itself. It is a primary 
condition to a civilized existence.

Talking in the same vein, Mudiaga 
Odje SAN,37 said inter alia that: 
‘... while all rights enjoyed and 
asserted by human persons may be 
described generally as human rights 
not all human rights can be termed 
fundamental or fundamental human 
rights under our classification  
unless they are entrenched in the 
constitution.’38 The conclusion to 
be drawn from the above is that 
fundam ental rights are natural 
rights given to man by God at
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.Teation. These rights have always 
?een there from time immemorial. 
They are basic rights which a 
verson has from birth. They are 
lrthrights. A fundamental right is 
right which is inalienable rights 

md stand above the ordinary laws 
f the land. They are rights which 

ire antecedent to organised or 
rolitical society. Human rights, on 
i e  other hands, are precondition to 

civilized existence. The 
\mdamental rights provisions are 
re a n t to prevent and im pose 
im itation on the actions of 
: :vemment with respect to citizen, 
md other persons and between 
rersons inter s e 39 The codification 

fundamental human rights as 
Tnning part of the organic law of 

ae land40 with all authorities and 
lengths of the constitution are the 
eatures which provide its linkage 

to Chapter II of the 1999 
Tonstitution albeit w ith clear 
differences in term  of 
enforcement.

Rights Protected Under 
hapter II of the 1999 

Constitution

Vhile illustrating the importance 
:>f constitu tion  to a state, 
Swabueze compared it with the 
.onstitu tion  of a club, trade

association or union. According to 
the learned author,41

Every association is governed by 
a constitution which sets out the 
aims and objectives of the 
association and how its affairs are 
to be conducted and managed. It 
is the same idea that is applied to 
the constitution of the association 
of all the people living within a 
given geographical area. In this 
wider context, a constitution is the 
means by which people organise 
themselves into a political 
community and it defines the aims 
and objectives of its association, 
the condition of membership, the 
rights and obligation of 
membership, the organs and 
powers necessary for the conduct 
of the affairs of the association 
and the duties and responsibilities 
of those organs to the individual 
members.

A statement of objectives in any 
constitution is necessary because 
it focuses attention on the reasons 
for the existence o f the 
association. Basically, most nations 
are made up of diverse ethnicities 
and cultural backgrounds;42 hence, 
the need for a statement of ideals 
and objectives, and of integrating 
princip le to counter the 
heterogeneity of the society and the 
cleavage between the various social
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groups. If the ideals and objectives 
are enshrined in the constitution, 
then this would make them appear 
less of a political slogan and invest 
them with the quality of 
constitution, thereby making it 
easier for the political leaders and 
all public functionaries to establish 
and show the desired identification 
with them.

It was in the realization of the above 
objectives that the fundamental 
objectives and directives principles 
of state policy was adopted and 
codified in Chapter II of the 1999 
Constitution for Nigeria. 
According to A kande,43 
fundamental objectives are the 
‘directive principles’ laid down in 
the policies which are expected to 
be pursued in the efforts of the 
nation to realize the national ideals. 
Other reasons for the inclusion of 
fundamental objectives in the 
constitution is to provide the 
government with a policies and 
direction in governance and to 
bridge the gap between the rich and 
the poor granted the fact that 
government functionaries in 
developing countries have tended 
to be pre-occupied with power and 
its material prerequisite with scant 
regard for “political ideals as to 
how society can be organized and

ruled to the best advantages of 
all” .44 In order to guarantee 
compliance and observance of the 
principles in the interest of good 
governance and to ensure that 
Nigeria citizens enjoy the dividend 
of democracy, section 13 of the 
1999 Constitution declares as 
follows:

It shall be the duty and 
responsibility of all organs of 
government and of all authorities 
and persons, exercising legislative, 
executive and judicial powers to 
conform to, observe and apply the 
provision of Chapter 11 of the 
Constitution

To consolidate the above principles 
and objectives, the Constitution 
proclaims a state based on the 
principles of participatory 
democracy and social justice as the 
ideals upon which the nation is 
founded, and declares, by way of 
amplification, that the security and 
welfare of the people shall be the 
primary purpose of government;45 
that governm ent shall be 
responsible and accountable to the 
people from which it derives its 
sovereignty;46 that the composition 
of the governm ent of the 
Federation or any of its agencies 
shall reflect the federal character 
of Nigeria, while appointment both
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t state and local government levels 
hall recognize the diversity of the 
Deople w ithin its area of 
authority47. The political objectives 
?f the country is based on unity and 
faith, peace and progress, the 
purpose of this is to encourage 
Royalty to the country which 
transcend sectional interest.48

The economic objective is based 
on the principle of free enterprise, 
m this connection, free enterprise 
is to be regulated by the 
government to ensure the 
promotion of a planned and 
balanced economic development; 
that the material resources of the 
community are harnessed and 
distributed to the greatest degree 
possible to serve the common 
good; and that the economic system 
is not operated in such manner as 
to permit the concentration of 
wealth or the means of production 
and exchange in the hands of a few 
individuals or a group. Central to 
the economic policy is that the 
government is expected to direct 
its policy towards ensuring that all 
citizens have equal opportunity for 
securing adequate means of 
livelihood and suitable 
employment.49

The social order is founded on 
ideals of freedom, equality and 
justice. The purpose of social 
objective is to ensure that every 
citizen have equality of right, 
obligation and opportunities before 
the law, that the sanctity of the 
human person shall be recognized 
and hum an dignity shall be 
maintained and enhanced and most 
im portantly that government 
actions shall be humane.50 That 
governm ent shall direct its 
education policy towards ensuring 
that there are equal and adequate 
educational opportunities at all 
level.51 In line with the preamble to 
the 1999 Constitution, the 
governm ent foreign policy 
objectives shall aim to promote 
African unity as well as total 
political economic, social and 
cultural liberation of African and all 
other forms of international co
operation conducive to the 
consolidation of universal peace 
and mutual respect and friendship 
among all people and states.52

The state is directed to protect and 
improve the environm ent and 
safeguard the water, air and land, 
forest and wild life of Nigeria.53 
The state is also expected to
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protect, preserve and promote the 
Nigerian cultures, which enhances 
human dignity and are consistent 
with the fundamental objectives,54 
while the mass media shall strive 
to uphold the responsibility and 
accountability of the government 
to the people,55 it is further 
declared that the national ethic shall 
be discipline, integrity, dignity of 
labour, social justice, religious 
tolerance, self-reliance and 
patriotism.56 For the first time in 
the annals of constitutional making 
process in N igeria, the 1999 
Constitution provides for the 
duties of Nigerian citizens. These 
duties among others include: 
respect for the constitution, its 
ideals and institutions including the 
national flag and national anthem as 
well as national pledge, citizens are 
expected to enhance the power, 
prestige and good name of Nigeria; 
have respect for the dignity of other 
citizens and the rights and 
legitim ate interest of others. 
Nigerians are further enjoined to 
live in unity and harmony in the 
spirit of brotherhood and make 
useful and positive contribution to 
the advancement, progress and 
w ell-being of the community 
where he resides.57

It is submitted that the objectives 
in chapter II of the 1999 
Constitution are quite laudable and 
desirable. The objectives are 
tailored toward democratic 
governance with maximum rights 
and privileges to the Nigerian 
citizen, albeit with corresponding 
responsibilities and duties from 
the citizens. For instance, the 
citizens are enjoined to live in unity 
and harmony in the spirit of 
brotherhood. Citizens are further 
enjoined to provide good 
atmosphere for good governance to 
strive. However, enforcement and 
observance of them are left at the 
discretion of government. The 
m ajor clog in the wheel of 
achieving the objectives in Chapter 
II of 1999 Constitution is 
contained in section 6 (6) (c) of the 
1999 Constitution which provides 
as follows:

The judicial powers vested in 
accordance with the foregoing 
provisions of this section shall not. 
except as otherwise provide by 
this Constitution, extend to any 
issue or question as to whether 
any act or omission by any 
authority or person or as to 
whether any law or any judicial 
decision is in conformity with the 
Fundamental Objectives and
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Directives Principles of State 
Policy set out in Chapter II of this 
Constitution.

The implication of section 6 (6) (c) 
is that no one can seek judicial 
redress when government or any of 
her agencies fail to implement the 
provision of Chapter II of the 1999 
Constitution. In the case of 
Archbishop Olubunmi Okogie v. 
Attorney General, Lagos State,58 
it was held inter alia that the 
directive principles of State policy 
in Chapter II of the Constitution 
have to conform to and run 
subsidiary to the fundamental rights 
and that Chapter II is subject to 
legislative powers conferred on the 
State. Furthermore, a cursory look 
at the provision of section 46 (1) 
of the 1999 Constitution, which 
confers on every Nigerian to apply 
to the High Court for redress on 
the violation of their fundamental 
right is completely silent on the 
violation or non-compliance with 
the fundamental objectives and 
directives principles of state 
policy.

Premised on the foregoing, it is 
submitted that section 13 of the 
1999 Constitution found 
formidable oppositions in sections 
6 (6) (c) and 46 (1). Worse still,

the pronouncement of the Supreme 
Court in Olubunmi Okogie’s case, 
which make the fundamental 
objectives and directive principles 
of state policy subsidiary to the 
fundamental rights further dealt a 
big blow on the authority of Chapter 
II of the 1999 Constitution. For 
instance, the Supreme Court, in that 
case, failed to put the Fundamental 
Objectives and Directives 
Principles of State Policy in the 
same pedestal with the fundamental 
human rights provisions, thus, 
leaving the observance and 
compliance with its provisions at 
the whim and caprice of the 
government and her agencies.

Legal Frameworks for the 
Enforcement of Fundamental 
Human Rights

One salient feature of fundamental 
human rights is that they are rights 
which are antecedent, and existed 
before the organized society, 
government and constitutions. They 
are rights which are fundamental to 
the existence of man as social 
being. Given impetus to 
fundamental human rights, the 
Constitutions of civilized countries 
the world over, including Nigeria, 
contain a declaration making its 
provision binding on government
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and all authorities and on all 
persons within its purview of 
jurisd ic tion .59 As highlighted 
earlier in this paper, sections 33 to 
46 of the 1999 Constitution (as 
amended) provide for the 
fundamental rights. To ensure 
compliance with the provisions and 
for their enforcement, Nigeria is a 
member of the international 
community and party to several 
International Treaties that impose 
an obligation to respect, protect and 
fulfill the human rights.60

Similarly, at the regional level, the 
African Charter on Human and 
People Rights61 states that every 
individual shall have the right to 
liberty and to the security of his 
person and as such no one may be 
deprived of his freedom except for 
reasons and conditions previously 
laid down by law in particular, no 
one may be arbitrarily arrested or 
detained.62 To provide a ready 
avenue for the enforcement of 
these rights at the domestic level, 
section 6 (1) and (2) of the 1999 
Constitution vests judicial powers 
in the country on the superior 
courts established within the 
federation of Nigeria.63 Section 6 
(6) of the Constitution further 
confers on all superior courts 
powers to adjudicate all matters

between persons or between 
government or authority and any 
person in Nigeria involving civil 
rights and obligation of those 
persons. In similar fashion, section 
36 (1) of the 1999 Constitution 
states inter alia  that in the 
determination of his civil rights and 
obligations including any question 
or determination by or against any 
government or authority, a person 
shall be entitled to fair hearing by 
the court or other tribunal 
established by law. Section 46 (1) 
of the 1999 Constitution ir 
specific term provides inter alia 
that any person who alleges that any 
of the provision of the Chapter IV 
of the Constitution bordering on 
that person’s fundamental humar 
rights has been violated may apply 
to the High Court in that State for 
redress.

The sum total of the above 
provisions is that enforcement of 
fundamental human rights does not 
exclude any authority or person in 
Nigeria. Fundamental rights are 
therefore binding on government 
and private persons, however, the 
procedure for enforcement against 
the government on one hand and 
private persons on the other hands 
are different.64 For instance, the 
breach of fundamental rights is
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enforceable against private persons 
in other areas of law such as: 
criminal law, torts, land law, 
contract, customary law, common 
law, family law and succession law. 
Thus, where a private person kills 
another person, there is breach of 
the right to life enforceable in 
criminal law; similarly, the cases of 
ssaults, kidnapping, beating or 
nslaving of another person are 

ireach of the right to dignity of 
human person, which are 
enforceable either under the 
criminal or torts law. Furthermore, 
every citizen of Nigeria has the 
right to acquire and own immovable 
property anywhere in Nigeria, 
hence, where a citizen is unlawfully 
dispossess o f his immovable 
property such as land, he may 
enforce the right by taking action 
either under the tort of trespass or 
land law.

It should be noted that the 
enforcement of fundamental rights 
in other area of law does not make 
such enforcement unconstitutional 
since all areas of law derive then- 
validity from the constitution and 
rest on the constitution as their 
foundation.65 Due to the 
importance of fundamental rights 
to the liberty, dignity and well

being of every Nigerian, the special 
provisions for the enforcement of 
the fundamental rights, most 
especially, against the government 
is provided for under the 
Fundamental Rights (Enforcement 
Procedure) Rules, 2009,66
According to Adeigbe,67 this Rules 
is specifically designed to avoid 
technicalities afford accelerate 
speedy disposition of the
fundamental rights action. In the 
light of this, paragraph 3 (g) of the 
preamble to the Rules expressly 
states thus:

Human rights suits shall be given 
priorities in deserving cases. 
Where there is any question as to 
the liberty of the applicant or any 
person, the case shall be treated 
as an emergency.

To guide against discrimination in 
the application of the Rules to all 
manner of people, Order 1, Rule 3 
(e) of the Rules states that:

The Court must proactively pursue 
enhanced access to justice for all 
classes of litigant, especially the 
poor, the illiterate, the uninformed, 
the vulnerable, the incarcerated, 
and the unrepresented68

The import of the above provisions 
is that all Nigerian Citizens as well 
as their relations, friends and

43

IB
ADAN U

NIV
ERSITY

 LI
BRARY



The Constitution. Vol. 15. No. 2. June 2Q-LS

associates are given free access to 
court and in that instance, no 
procedural formulae or arid legalism 
shall be allowed to hamper, inhibit, 
hinder, or obstruct human right 
enforcement litigations in courts in 
Nigerian.69 The courts are enjoined 
to take proactive steps and enhance 
access to justice for all classes of 
litigants especially the poor, the 
illiterate, the uninformed, the 
vulnerable, the incarcerated and the 
unrepresented.70

Although, a prime of place is given 
to the enforcement of fundamental 
human rights in Nigeria, these 
rights are not without limitation. 
They are to be exercised to the 
limits of the ambit of section 45 
of the 1999 Constitution which 
provides thus:

Nothing in sections 37,38,39,40 
and 41 of this Constitution shall 
invalidate any law that is 
reasonably justifiable in a 
democratic society -  in the 
interest of defence, public safety, 
public order, public morality or 
public health; or for the purpose 
of protection the rights and 
freedom of other persons.

period of emergency or whenever 
there is war in any part of the 
country or in the execution oi 
sentence of death imposes by Courl 
in murder cases, the life of a citizen 
may be taken without access to 
court for enforcement or redress.71 
Premised on the foregoing, the 
procedure for the enforcement of 
fundam ental rights against 
government or any of her agencies 
are as stipulated in the Fundamental 
Rights (Enforcement Procedure) 
Rules, 2009, these procedures 
cannot be invoked in cases against 
private individuals. However, 
breaches of fundamental rights by 
private individuals are enforceable 
according to the ordinary laws oi 
the land and procedure rules oi 
court. In the case of Madu v. 
Onuaguluchi72, Osobu J (as he 
then was) said as follows:

It is my view that the Fundamental 
Rights (Enforcement Procedure) 
Rules, 1979 operates only against 
public persons and institutions, it 
cannot operate against private 
individuals.73

Conclusion

Having examined the provisions of 
fundam ental objectives and 
directive principles of state policy 
and the fundamental human rights

Similarly, the right to life and right 
to personal liberty are made subject 
to emergency rule, thus during the
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side by side, it is safe to conclude 
that the inclusion of the two 
Chapters in the 1999 Constitution 
is to enhance human dignity, 
equality and liberty of every citizen 
of Nigeria in the atmosphere of 
peace and harmony. The 
fundamental ideals enunciate in the 
provisions of Chapters II and IV of 
the 1999 Constitution provides the 
synergy between the fundamental 
objectives and fundamental rights, 
h is submitted that the provisions 
of the two Chapters, to all intent 
and purpose provide the yardsticks 
by which the conduct of 
government can be measured by the 
citizenry.

Having said that, it is noted that the 
rights confer in Chapter II of the 
1999 Constitution are not 
fundamental rights and therefore 
not justiciable, that is, they cannot 
be enforced in the court of law like 
the breach of fundamental rights. 
The divergence in the enforcement 
of the two Chapters marked the 
major difference between their 
provisions. For instance, under the 
Constitution of Nigeria unlike in 
India from where Nigeria borrowed 
her Fundamental Objectives of 
State policy, the provisions on 
Fundamental Objectives and

D irectives Principles of State 
Policy are not ju stic iab le .74 It 
follows that violation of the 
principles cannot be challenged in 
court. However, the provisions are 
norm ative in that they help 
government in the formulation of 
policies that will improve on the 
general welfare and wellbeing of 
the citizenry.

On the other hand, the rights 
provided under the fundamental 
human rights are justiciable and can 
be enforced against all authorities 
and individual. However, these 
rights are equally not absolute, as 
they admit some limitations as 
discussed in this paper. The 
constitutional impediments for the 
full realization of the principles in 
Chapter IV of the 1999 
Constitution provide yet another 
strong linkage between the two 
Chapters. It is in this light that I 
hereby propose amendment to the 
Constitution to place the 
provisions of the fundamental 
objectives and directive principles 
of state policy in the same pedestal 
with fundamental rights, thus, 
making its provisions enforceable 
in the Courts of law where 
government and any of her agencies 
fail to comply with its provisions.
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