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+ LEGAL l?UMEWORKS IN m R " r  OF CIVIL SOCIETY . ' * ,  

As the capacity of the government in Mrica to address development problems 
~' d w ,  the negative effects of globnliaation become mare glaring. There is 

therefore need for increasecl emphasis 011 the role of civil society in African States 
te fa the gaps. 

pi - 
-Wk 

With the fast approach of the 21" century, ways- of e~~hancing the role of civil society 
. obbulcl be the focus of developing Af'ricat~ States. Tile specialized features of civil 
d i e t i  to the development challenge in Africa, in the context of globalization, 
especially in addressing the social and eccraoxnic problem make this third sector of 
thr economy of great importance. 

.+ B &" 5 
There is now an urgent need for African States to look for alternatives to manage 
their affairs and these States will of nece,dty look itrwarcl for answers. 

developluent per~pcctive is an irwtmment of m i a l  change. The legal space 
&cator to mastwe t11c degree of Ilatrolvcn~cirt of civil society. It k therefore 

important to examine the legal framework which has been put into place for civil 
society as this strengthens rather than weakens national and local development, if 

Legislation ts the most important instrument of legal development. It is a useful tool 

fw e social, economic and technologica1 developn~ent in the country. 

---#constitution of any col~otry is the supreme lavt of the land. This serves as the 
point in Ulip paper. The goveme~rt ,  be it military or democratic, has 

exglusive control of the 1egzlI envfromxept within which the people operate, Actors 
'civil society are therefore bound by the legislations within t h  environment in 
wBch they'operate. The right to associate is inherent in the actors of civil society, 
&&don 37 of the 1979 Constitution of the Federal Rep~~blic of Nigeria provides inter 
& that "every person shall be entitled co assemble freely end associate with others, 
fm or belong to any political party, trade union or any other association for the 
pmteetion of his interestt1. ' h e  Couutitttlirs or svi~le otlier couatries, g furtlier tl~uu 
h e  cosmetic appearance of the Nigerian Constitutio~~. In South Africa, people have 
a right to organise more peaceful protest and present pedition. The Constitution of 
&e Republic of South Africa contains more explicit provisions. Section 16 of this 
Cahstitution provides that "Every person shall have the right to assemble md 
*onstrate with dtliers peacefully on Present petition. Section 27 
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- - that" 

t i  : HEvery person shall have a right lo fair labour practices. 
2;. c- Workers shall have tltc right to fonn nnd join trade lul~ioll and employers shall 

* .,A. have the rlght to fonn and join ermployer'~ organisstiou. 
3.' Workers and enlployers shall have the right to organise and bargain 

collectively. 
4. Workera shall have the right to strike for the purpose of collective bargaining. 
5, Employers' recourse to the lock out for the purposc of collective bargaining 

A, shall not be impaired, subject to ~ e c t k n  33". 
The Angolan 1991 revised Constitution provides for the right of association and the 
ri@t to form and join trade union and engage hr union activities and strike. A 
le&lntion passed in 1991 provides the legal framework for, and strictly regulates the 
esercise of that right and requires that labour union be recognised by the 
government. The law also prohibits Lock out and provides protection for non- 

' s t W u g  workers. In Benhl, the 1990 Cwrstitutio~l provides for the right of peaceful 
assembly and assdation and freedoni tm organise, join union, meet, and strike. TO 
buttress the fact that this right is respected in that country, in enacting a national 
l@@9 which is the Labour code (new revision), the discussion and agreement was by 
f&lripartite group composed of anioi~s, employers nnd the government. 

&er countries where there are comtitutional provisb~~s on right to assemble 
@lude Cote d'ivoire, Ghana, Kenya, Niger, Senegal, sierra-leone, Togo, Uganda, 
Zimbabwe and Muth Africa. In South Africci, this co~~stitutional provision is given 
gt$hrtory effect by the recently approval Labour Rdation Act. 

i! 

1&Gemmny, Article 9(3) of the German Basic Law states inter alia that "the right 
ta form association h order to safeguard and hnprove working and economic 
conditions shall be guaranteed to every individual and all occupations and profession. 
Apeements intended to hamper the exercise of this right shall be null and void, 
m k r e s  to this end shall he illegal". 

constitutional provisiolls in support of the right to freely associate and assemble 
tors of civil society are in many African States recognised only in theory, m d  

respected in practice. In Angola, Cameroo~r, and Nigeria for example, sonle 
components of civil society are denied these rights in practice. Failure to respect 
basic rights as defined in several key I~iternational Labotlr Organisatio~i @LO) 
convention is a growing problem in wlly  Africun couutrics like the rest of the 
Wrld. These core workers' rights include freedonl af association, which is the 
foundation on which workers can form trade union and'defend their interest, the 
Hght to organise and bargain collectivclg. In spite of broad international recognitioll 
af these principles, free trade uniou conti~~ues to be barred or suppressed h a 
humber of countries. In nlany more, restrictior~ on freedonl of association rallges 
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ontml, to legislation anned! at frustrating workers' ' legitimate 
or exnn~pb fi11995,. Nigeria/ was cited l ~ y  the ILO for its failure 

issolving unions alicl rlenyiag/unic~as tlle right to elect their own 
in early 1996 remafndailed/ wfthout charges. (Country Report 

rence makes it diH3deiL fod the labour congress to represent 
On the other hand, the Cduntry Report shows that countries 
e and South Africa p~tnerally respect tihis right in practice. 

. . I  . - ,, .:: . .-, :.- 
> - 

of note, tbat tliough there me stances of violation of the right to 
Association in some countries, this is not to say that there is total Iack of support for 
dvil society in these countries. In some of these lcountries, provi.io~gin the national 
legislations show that structures and institutions!are h place nlld maintained which 

dicatofs of support for civil society. 

TheTrade Union Act (Cap 437, I N )  prmides that nUI track unions in Nigeria must 
be registered h accordaf~ce with tile pravisions bf the Act to f~~nction. Violation of 
&,is ~rovision is an offence. ThLs is to ensure d stable trade union in the country. 
.The' procedure of registrntion is. riddly folldwed and this brings fo light the 
monitoring role of gorerunlent i ensurfug thu viability of trade unionism in the 
corntry. The procedure includes the registratio11 of the rules of the union which 
must be a public document and the publicatibn of notice of application of any 
bte~ttding trade union in a federal gazette leaving three montlls for any objection by 
any member of the public to such registration. Furthermore, the Act protects 
registered Trade Uniou against auy actha in Tort cominitted by or on behalf of 
Trade Union in contemplation of or in fiwtherunce of r\ trade dispute in any count 

Nigeria. This provision applies to both an action against a trade mi011 in 
tered name and an action against one or more persons as representative of 

a we Won, The Trade Union (Amendment) Decree No. 4 of 1996 further relaxed 
atf&t&nPlified certain procedures of the &ade u11io11 and in particular strengthened 
tb~financial base of trade unioi ih  in Nigeria. Tlre a~uciid~i~eiit now excludes tile 
m e r  of a worker to coutract out of the &eek off system gunranteed by the Labour - 
A @ ~ ~ 8 e e  UDOM Vs ORTHOPAEDIC HOSPITAL MANAGEMENT BOARD (190) 

'9 

Coajperative societies, (hereinafter referred to as Cooperatives) as a component of 
cidl society are prinlarilg vniue driven rather than profit ddven. 111cliririuaLs control 
bath the objectives of the cooperatives as well as the capital; 111 view of its simple 

werana, the legal framework is not as complicatefl as uthers. In many . 
c0mMes including Nigeria, the ~uppwt give11 to Cooperatives is h terns of 
supervision, advise, provision of shPebres and staff. The legs1 framework in 
support of Cooperatives is e~nbodied in Ule Cuuperative Develolment Act (Cnp 67 
1990) and other state legislations. The Act provides that the officials of the 
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e Act are public servant9 whose 

to eeo~remti"oe movement, 
tive education andl trtafniag. dutics, the cooperative 

e cooperative officials 
law shows a support 

of Cstil' society are 
e- &&immemorial. 

b"dr @& alternative 
b ~ & a f t h e i r  relative 

their ab&$ ta tderrtiify the 
tiv'e mode of o p e f i h .  

r t more th8g -@&er 
larcmr.E3ss! 

C - 
B 

unlike other associations, but in 

%Lp m e  before them. .$': 
$f, * .  

In Nigeria, many NGOs are reghterecl under part C of tile Companies and Allied 
-.: II. Matters Act (1990). The statute provides for the registration of associations for 

religious, educational, literacy, scientific, social, developnia~tal, cultural, sporting 
or charitable purposes. Tlie legal framework is simillar to that of other colnponeilts 
of civil society, and it shows the protective nature of the government. It ensures 

. lawful and peacefill association by providing tllnt the ni~ils a~irl ~I~jectivcs of such a11 
association must be hwfril before registration. The Act also provides for the 

- publication in a daily newspaper the iiiiplicatioa~ for registration of such a body for 
public notice. To ameliorate the cost of registrartiol~ which is usually a t  the 
Corporate AfTalirs Conilnission, t!he government has devised other cheaper and 
simpler means of registration of such assoch~lions. 
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is not restricted to provisions in national 
H?ss of mnany individnal African States lie 

ernations1 laws in support of a wfable civil scpciety. T l ~ e  African Charter on 
n and Peoples Rights is an intanational instrument that binds many African 

tes together. It is a guiding lmv, which should be observed k&obeyed by 
mntries that are signatories to the agreement. There are about fifty-&6 Africau 
mtries that have signed and ratified tlre charter. One of the rights c o n a e d  in 
e Charter is the right to free assodation and right to assemble freely with.others 

(Articles 10 and 11). This is a right to he a member d ally organisation, union or 
putfcal party. The uniquc tlting ulmut tllc yrovision in t11c Charter colnparecl to the 
Constitutional provisio~loa the right of associit tiuu, is h a t  a cons titutioual provisioli 
m y  be mspended as it has been h e  in some African cou~itries, but the African 

arter eq)oys the support of a higber status than the col~qtitution. hi Nigeria, the 
omtihrtian (suspension and mdfications' Decree 1984) as amended by Decree No. 

1980 is an illugtration wltich shows the supretnacy of charter over a constitution. 
its provision, this Decree subjects Ifgle Constitution to all subsequent Decrees. One 
such subsequent dracouic Decrees i s  the po111ilar Decree No. 2 - the State Security 

entiou of Person) Decree No. 2 of 1984. Another oile is the Federal Military 
. ?,. Government (Supremacy and Enfomement of Powers) Decree No. 13 of 1984 (as 
:$;,amended). + c Decree 13 oust the jurisdiction of courts 011 anything done under any 

A notable departure from the past is the application of the African Charter 
an and People's Rights of which mlny At'ricml States are signatories. The 

can Charter preserves the jurisdiction of the courts while some national 
-4: legislations, oust the jurisdiction of m r t s  from nqjudicath~g on say aspect of Hu1llm1 

Rights infraction. I11 rece~~ t  times, thc Nigeria11 courts have held te~lrrciously to the 
application of the African Charter pirticuhrly ru1i1.g on objection raised by the 
State in respect of j~~risdiction of corrrts. .See the Nigerian case of RICHARD 
WNNOLA Vs GENERAL IBRAHPIM BABANGIDA AND 3 OTmRS (1994) 
Unlike other provisio~~s wider natiuilal leyisl;itions, the rig11 t to associate, like anp 
other right guaranteed by the Afriear~ charter Lrg intact. In THE REGISTERED 
TRUm[lEES OF THE CONSTITUTIONAL RIGHT PROECTVs TNE PRESIDENT 
OF THE FEDERAL REPUBLIC 4 0 F NIGEIUA AND OTHEM (19Y3), tlie 

;. application of the African Charter on Htrlnan and Peoples Right of which Nigeria is 
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r ,&toTg came into foeus. The court held that the African Charter which 
the jurisdiction of tlie e d ,  ov&iCe8 the nrrRter of jurisdiction c h e  in . The N1geda11 catwt ftirtluer lserWI tlurt tlrk case b inlyortmrt because it 

ta the interpretation of The African Charter. The importance of this case, is 
q- not ody to be s e a  Ln the Nigerian context, bu4 it haa shed a new light and horizon 

on -&e African Charter hl African jurispmdence. (0ns)aja 1993). 
.A*. 

(Join& W k  to the &tory of the African M r ,  the 1981 agreement by the Heads 
ai 8tste and government, was that the lmviaian of the Charter which bad been 
~lbdbl 6, ahodd be included & pad of thi National laws of countries that have 
w e e d  to the Cbsrter, Pursuant to this, Sn Nigeria, tlne African Charter was made 
into a municipal law by virtue of the African Charter on H u I ~ ~  and Peoples Right, 
(Ratification and Enforcement Decree (csp 10, 1990)). h~ spite of the fact that the 
Aefricarr Charter is made into a municipal law, it is still a treaty, ratified by the . 
Nigerian government and since Nigeria retains its mernbersl~ip of the Organisation 
of African Unity, Cap LO Is bhdit~g on t3ae Federal military government. This was 
tbe deskdon in the Polbwing crises: 4 W E  CORPORATION Vs 
E m  ( 1 9 a  {I? J,E. OSHE:YERE VS BRITISH CALEDOMA (1990); 
@ROFLOT Vs AIR CARGO EGYPT 11987). 

In RICHARD -0LA Vs GENERAL BABANGIDA 19941, the court had 
occaaon to cousider ancl resolve s~rclt ctrr~tlict hetwcen n~ullicipal law and 
btemtional obligatioi~. Relying on the Court of Appeal of Paris case of 

ROFLOT Vs AIR CARGO EGYPT C19871; the court held that any domestic 
, 1egisIation in conflict with the conve~ltiou is void. The observation of Muhammed 
meen, the Chief Judge of Pakistan at tlie Judicial Collaquiln in Banglore, Pakistm 

.&&is paper (1988) is very relevant to this issue. He snicl: 

2.r 

"A state has an obligation t t~  its mwicipal law, conform to 
. * its undertaking under treaties to which it is a party, With 

regards to interpretation however, it is a principle 
generally recog~ised in m m a l  legal systents that in the 
event of doubt, the natiolwl rule is to he ii~tcrpreted in 
accorchnce with the State's iateri~atiunal obligations. The 
domestic applications of htman rights urnills is now 
regarded as l l ~ c  basis fbr implerncsti~~g a)tlstitutional 
values beyo~ltl the ~lnininlu~i~ reqrrirenlen1 of t l~c 
constitution . . . " 

Civil Sodm - A mvth ar -lib 
no doubt that there in the eaistcnce of u tlieoretieol legal framework i~ 

sapport of civil society in iualiy Africa11 States with t l s  variow legishkn a d  - 
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came into focus. T11e court held th.dt the African cnarter which 
e juridiction of the court, o v d s  the au&er of jurisdiction clause in 

a11 cotirt furtlre~ lad4 t l ~ E  ti& cwc b it~lporlul~t because it 
tion of The African Charter, The impwtance of this case, is 

k- not mly to be seen In the Nigeriao context, but it has $heJ n new light and horizon 
on &.e African Charter ui African j~~pwndence,  (Otlalaa; 1993). 

l ) g d ~  to the history of the A f r i ~ e  Ch~arter, the 1981 nwe&en;ttby the Aeads 
dll State aad goveypment, was that the lmvision of the Charter wM& had been 

' cibard to, should be included ai pb of &ti National laws of countpies that have 
$greN to the Charter. Pursuant to this, id Nigeria, tlme AMcan Charter wai made 
)@to i-mumkipai law by virtue of the Af- Chaurter nn Human and PbpLar Rlght, 
@&ificotion and Enforcement Decree (cap 10, 1990)). BI spite of the fact that the 
kfrim+Chsrter is made iirto a municipd law, it i s  still a treaty, ratified by the. 
Nigerian government and since Nigeria rebins its merubersltip of the Organisation 
of :Afrhu Unity, Cap 10 is bindhig on tk Peileral lndlibry g a v e m n ~ t .  TIuis was 
fiie dgfiilglaon fn the failowing cases: W R A N C E  CORPORATION VS 
FANT(19961; CHIEF J.E. OSm3"RRE VS RRITISB CALEDONIA (1990); 
mROWLOT VR AIR CARGO EGYPT f%14)871. 

< $&>. 

, the court had 
ullicipal law and 

Iatelastional obligation. Relying on the Court trf Appeal of Paris case of 
ROKLOT Vs AIR CARGO EGYPT f1987); the court held that m y  domestic 

, G h t i o n  in cunflrt with the umventino is yoid. 'Re observation of Muhanmed 
H&m, the Chief Judge of Pakistan at tllc Judicial Colloquim in Banglore, Pakism~ 

. paper (1988) is very relevant to mi8 issue. H e  said: 

"A state has nn ob&pt&n to its municipal law, conform to 
its undertaking under treati9es to which it is a p~rty .  With 
regards to interpretolSiaa however, it is a principle 
generally recognised in & m a 1  legal systenls that h the 
event of doubt, the natiomI nde is tn he i~rterpreted in 
accordance wit11 the State's intermtianal obIigatl~~~s. The 
domestic apl)lications of brtcmm~ rights nmns is now 
regarded us i l~e  basis f o ~  inq,lenrenti~rg ~~)~ i s t i t~ t io~ iu l  
values bey011 t i  the nsiniw~urrr reqttiremen f ol' tlre 
constitutiol~ . . . " 

mere is no doubt that there is the esktcnce of u theoretical leg81 framework in 
&#port of civil society h~ rumy African Shtes with the various legislation and 
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structure amlyaed above. However, in reality, the experiences in these countries, 
#bow the extent of support actually given to civil society.. It is revealed &at the 
 ret tical support is grcuter than the prnctical supl~ort, m11,ject to a few exceptions 
*me countries. It is also observed that the level and type of support given to civil 

ety in h n c i a l ,  supervisory, monttosjug, advisory and provisional supports. h1 g 
am States, there is no uniformity in the support given to the third sector. It 

:e&tfnues to be a myth in some countries while a reality izl others. The time is now 
f'@g African States to adopt the parb~ersltip approach which brings together the 
~ & e ,  the private sector and civil society. A theoretical legal framework no matter 
how solid, without adherence, ca~mot establish the illclepa~dent and vibrant civil 
hociety much needed to strengthen clevdopment. When the state provides the various 
forrais and organfsatioll to carry pubk function, it is civil society which creates the 
values and normative frallrervork for governance and aormative. It creates the 

.accepted social conscience with which #he otlier two sectors operate. 
-I < 

;@&f 
I., 

Without a solid, well-rootecl and operative legal framework for civil society, good 
gQvernance and private en terpri..e ca~~alrn t flollrisll. 

fiil conclusion, law is instrulllent of social cbtlnge. The Ii11v and lawyers are social 
engineers. A solid theoretical legal frh~aiework, in suplwrt ol' civil society, resl~ected 
by dl ,  ensured by the courts will brinlg about a positivc cllange in the process of 
development in African States. 

I 
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