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i In pecent times, cases of sexual essaiulis on female adolescent girls is grovwing in promigence. This constinyay o
serious jeopardy o the adolescent girl in Nigerla. Under ihe Nigerian Laws, sexual offenses,are extensively deali
with. The quekiion however is the faimess of the law io ke victim - the adolescent girl. This paper examines the
law on some sexualoffences, the process of investigation and prosecution. These issues would be critically’ezamined
vis a vis the effect and fairness ofthe adoleseent girl. Finally recommendations would be made on how the law can
mﬁuﬂa fo dte adolescent girl. .
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INTRODUCTION

All over the world, it is mwgly felt that cases of sexual molestation and abuse on
| fcmalas especially the adolescent, is growing in its prominence acd is on the increase. The
' . increase, attributed to many factors which inchude cxpomtc of adolescent girls to unnecessary
risks, ‘such as street trading, and early marriages, is causing considerable’ anxiety in all
" * segments of the society. It is not therefore surprising that Adeybmi (1992) says that the
’ tm!monal arca of female criminal wmmuanon are basigally in the pravmu: ofesex related
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Semzal Offesges A, 1938 (Begland).
Motrinzosial Censss At Cap. 270, Lawa of the Fadssaticn (1550).
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. 'I'hc aim of »f Criminal Law according to chana (1989) is to curb pqssmns excited by vwzd
impressions of present object and the punishments are necessary for protection of the deposit
to puhlic security. Furthermore, Okonkwo and Naish (1980), have stated that the fanction
of the Criminal Law, decided in England by the Wolftpden Commiuce on Homosexual

i Offmcesandprosumuonls {
+ (a) To preserve public order and decency . ‘
4 (b) protect the citizen from what is offensive and injuriouss and

(c) To provide sufficient safeguards against the exploitation and corruption of the more

' vulnerable of the society (for example, the young; the weak in mind and body; the

| inexperienced). It is stated by the American Law Instirute Model Penal Code that
2 _ in modern legal system, one of the objectivgs of the critinal law is w0 forbid and
prevent conducts that unjustifiably and inexcusgbly inflict or threatens submmal
harm to individual or public interest. =

1 Lecturer, Faculty of Law, Umvmoﬂhdm.lhh - o
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In Nigeria, the various laws contain a bewildering multiplicity of different provisions on
offences which contain’sexual elements and some are drafted in gender neutral terms.
However offences such as Rape, Defilement and Indecent Assault on females are .gender
specific. As Ehe exposure of adolescent females to risk of sexual molestation is on the
increase, also cases of sexual assault have increased. Rccogmzmg that the adolescent female
occupy a uique position in any society (because this age is the transition period' between

there is need for 'special care of this category of femalcs

Inspgt.. of e verbose offences with sexuzl elements contained in the Ni perian siaifite, the
protection afforded by the law presently is inadequate and has resulted into injustice to the
adclescent female in view of the range bf sexual offenses against the female adolescent, focus
wili be on a few common sexual offenses in the Migerian society. These are Rape,
Defilement and Indnccm Assault. This paper examines the law on rape, defilement and
indecent assault ‘artd the fnjustice inflicted on the adolescent female. Finally, suggestions and
recommendations geared at ensuring adequate proiection and remedies to the adolescent
female are proferred. |
THE LAW ON SEXUAL OFFENCES IN NIGERIA

For clarification purpose, it is necessary to define the term "adolescent” “as it is used i in

. this paper. This ~1§ bmause there are different definitions undér the laws qf d;fferém,, %

countries. * Accordmg to Burke, (1976) under the Roman law, an adolescent is a person
Vetfveen the ages of puberty (14 in boys, 12 in girls) and majority (25 years). For  the

, (Homby, 1984) 1| .
Law on Rxpe e $ ' .

L Rapg_zaa gender oriented offence under the N:genan Law:- this is because only a femaje
can be vicfim of rape. The principal statute on rape is the Criminal Code (CC) and section
282 of the Penal Code (PC). The provisions are almost similar, but with dxﬁemnces that will
be discassed later. The Criminal code provides that

"Any person who has unlawful carnal knowledge of a woman or girl, without her conseat, or with
her consent if the consent is obtained by force or by means of threat or intimidation of any kind, or
Ip' fear of harm, or by means of false and fraudulent representation as o the nature of the act, or,
in ghe case of a married woman, by impersonating her husband is guilty of an offence called rape*

) To succeed in a case of rape, it must be proved by the pmsecuuun that there is unlawful
tarnal knowledge of the female without her consent. Under section 6 ‘of the Criminal Code
the term "unlawful" means jotherwise than between husband and wife". This means an illicit
sexual intercourse taking pl:acé outside the bonds of marriage (Chapman 1959). Therefore
under the Nigerian law, a man cannot rape his wife except there has been a judicial separation
or dwon:e This is also the position in Northern Nigeria except that section 282(2) of the
Pu.:mlcodcprowdmthuznsonly if the wife has attained puberty that sexual intercourse
without consent between husband and wife would not amount to rape. The Nigeria law is
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that, though a husband cannot be charged for rape, except in cenain cases, the husband can
be charged and convicted for indecent assault (Miller 1954).

The term carnal knowledge mieans sexual intercoursé ang it is complete upon penetration
according to section 6 CC and 282 PC. Penetration, however slight satisfies this requirement
(Card, 1992). Penetration is complete when the malé organ reaches the labia minora and

neither gjaculation of semen or rupture of the hymcn__mgt.«.sary to constitute the offence of

rape. (Marsden 1891; Hughes, 1841). Rape 5 an offence, can only be committed if the
offender uses his male organ and it is ouly committedsvia the vagina (Khan, 1920). This
means that intercourse via the anus or with any other object other than the male organ is not
rape. However such acts may by punished under Section 360 CC or Section 285 PC which
are provisions relating to indecent assault, or under Section 355 CC or Secfon 284 PC
relating to assaults with intent to commit unnatural off.ences .

An essential feature of the ofience of rape is the absende of the consent of the victim.
Consent in this sense must be real (Buari, 1964). It is however not an excuse (o say that the
victim is a coramon prostitute, or that she consented to sexual intercourse with the accussd
person on other occasions. Though it should be stated that these facts may makc the court
not (o believe the victim’s evidence that she did not consent.

It is to be noted, that consent would not be said to have been given in the following
instances: That is consent as a result of fraud (Wlllmms. 1923); consent by threat (Jones,
1861), consent got when the victim is drank (Lang 1975) or ydung (Howard, 1965); whare
the victim is mentally deficient (Barret, &873), where the accused irupersonates the husband

_of the wonan (8. 357 CC; section 282 PC) or whese her hﬂ)wledgc of undexsianding are such—+4—
that she is not in a position to decide whether to conseat or resist. In addition the Penal Code

states in Section 282(1) that consent will not be regarded as rea! where it is obtained by fear
of death or ot hurt. .

In spite of the factthmtheCrunmalgudcandtthcnalCudem!hepnmpﬂmtes
on rape in Nigeria, there are other statutes that dea] with the offence of rape. One of such
is the Evidence Act (1990). As regards the evidence required in the successful prosection of
a rape case, section 210 of this Act provides that*where a victim compiains of rape, evidence
may be shown that she is of gencral immoral character and that she had sexual intercourse
with other men including the accused person. The presumption would appear to be that an
adolmcemﬁ:lmlemmabtofscxuaicxpenemcmmehkclymhavemmdmsexml
relauonsmthamanmdﬂmdnmofmomlmabammcr

Another relevant area of evidence as it relates to rape, is the issue of corroboration. It
-would appear that an adolescent female between the ages of thirteen and sixteen may have to
Mkmmwﬂmmmhrwﬂememém:ammmammm
It must be stated that this is not a rule of law but a rule of practice in Nigeria. The rule is
that, it is unsafe to comvict upon the uncorroborated testimony of the complainant only
(Ogmdicgwn, 1968; Ibahnnn.lm) Asaptlypmbyhdemohcmefpdgc('ﬂw}(ashc
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& "It is not a rule of law that in sexual offences, an accused person s!}nuld not be convicted on the
uncorroborated evidence of the prosecutrix, but the proper direction is lhe;t jt is mot safe to u.)mrlci
on the uncorroborated evidence of the prosecutrix, but that the jury may ha_ving paying attention to

4 '_ s the warning, nevertheless convict if they are satisfied of the truth of the evidonce"

However, the jury system no longer-operates in Nigeria, therefore’it is the judge, siati.ng
alone, that cantions himself, that it is unsafe to convict an accused,,if the evidence before him
is uncorroborated by an independent testimony of another witness.

Furthermore, there is an irrebuttable presumption under the Jaw of eviderice as it relates —
to rape and all other sexual offences that have sexual intercourse as ope of their req'uireme:?ts.
"Whis is that 2 boy below the age of twelve years (12) is presumed to be, incapable of having
sexual carpal knowledge. (Section 30 CC; Waite, 1892). However the Penal code goes on
to qualify this presumption by stating that this presumption is only app]jcabh': to ch]ld{en A
abave seven years (7) and under twelve years of age who have not attained sufficient maturity

~* + of undbrstanding to judge the nature and consequences of an act® (sedtion 60 PC). This
provision under the Penal Code is applicable to all offences and not exclusive to sexual
offences.- The issue of immaturity must be proved under the Criminal Code. It is important
to note that such a boy below twelve years of age, though cannot be charged for rape, can be
charged for indecent assault. : : o
‘On the issue of punishment, rape being the most serioys kind of sexnal assault attracts a
pubishment of imprisonment for life with or without whipping under section 358 CC and
! andér section 283 PC and the punishment for rape is Jife imprisonment*er any less term.
: However there is an additional penalty under the penal Code and this is ag addition of a
e *caymentoffine. . " = L7 . S e L
. The Law on Defilement. ¥ 2 3
¥ L

The Law on Defilement ‘ 3 !
*  Defilement is another sexual offence. The offence of defilement i§ categorized according

to different ages. It falls into two categories. These are defilement of girls under thirteen
years (13); and defilement of girls under sixteen years (16) but 4bove thirteen years. For this
purpose, only cases of defilement of adolescent girls will be considered.

L]

Defilement of girls undéer Sixteen years but above thirteen years :

" This is”another offences commonly committed on female adolescent in Nigeria Under
section 221 CC, any ']:'.!CI'SOII who has unlawful gama.l b’lowhdge_ of a girl under the a2 of
sixteen but above thirfeen years is liable to two years imprissnment. It should be noted
however that the ages of thirteen and sixteen years applies oaly to Lagos State. in-other parts
" of Western and Eastern States, the age ranges are eleven and thirteén years.

- The*term "unlawful Carnal knowledge™ is as define~ in the 1aw of rape (Section 6 CC;
Section 282 PC). Furthermore the presumption that & buy below the age of twelve years is
incapable of having carnal knowledge under the Criminai and Penal codes aiso- apply to the
offence of defilement. However a distinction in the laws of zaps ard deSilement is that under
the law of defilement, consent is not-a requirement. Tte accused is held 1w be guilty even

X h’. 7 v
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when the victim consents. 9

Under Section 39 of the Penal code, 3 girl under the age of fourfeen years, cannot give
her consent. It is noted that in Northern Nigeria, for ail purpose, the offence is called rape
where the victim is an adolescent girl under the age of fourteen years. This is disregarding

——the fact whether she consentsor mot to sexual interconrse. Therefore the difference between—
the position in the North and that in the South is that in the south, under the Criminal Code,

. the adolescent girl of between thirteen and sixtesn years of age (13-16.yeass is protecicd froin
unlawful carnal knowledge because the Yaw regards it thar she is incapable of giving consent.
On the other hand in the North, it is only 2 girl dnder the age of fourteen years (14) that is
regarded as incapable of giving her consent to sexual intercourse. After the age of fourteen
years, the law in the North is that if. the adolescent girl gives her consent to sexual
intercourse, then no offence has been committed. However if she does not consent and there
is sexual intercourse, the offence of rape is said to have been committed. Undér the Crimina!
Code, if a girl below the age of sixteen years (16) bt thirteen years does not consent to an
act of sexual intercourse, an accused can be charged for rape despite the age of the victim
(Ratciliffe, 1882). The rational of this offence of defilement is to protect female adolescents
who while they may understand the act, pay easily be open to persnasion and exploitation
because of their age and inexperience, * o+, ¢ ]

Under Section 221 of the Criminal Code, it is a defence to the accused to prove that he |
believed on reasonabld grounds that thg gitl was sixteen years of age or ahove sixteen years®

~ HoweVer under Section 222 (C) of the Criminal code, this defence would oaly avail the

accused person, ifhe is under twehity one years of age (21) and he has never been previotsly
charged for aily such offence. In thd North an accosed has a defence if he can prove that he

has the intelligent consent of the girl, whatever her age. However it must be noted that in the
North, if the accused btlieved that the girl is sixieen years or above and whilst having sexual®
intercourse with her, she does not consent, this act will amount to rape. This defence is only

open to the accused only where the girl consents and it is found out thar she is below the age

of sixteen whereas the accused believed she was above sixteen years.

It is note worthy that proof of age under the law is usually by medical evidence, evidence
of parents or witnesses who has personal knowledge of age or facts surrounding-age, and a
birth certificate obtained undeg the Birth, Death and Burial Act or other legislations.

The law on defilement makes provision for the adolescent female who is mentally
deficient. A mentally deficient person is a person suffering from a state of arrested of
incomplete development of mind which include severe impairment of intelligence and social ~ *
fanctioning (Card, 1992). It is.an offence to have or attempt to have unlawful carnal
knowledge of an adolescent girl who is of unsound mind (Section221(1)'CC; Section 39b and |
282(1)e PC).

- The issfie of consent is not a requirgment under this offence since it is kmown that the
mentally deficient female adolescent will have an impaired concept in the conduct in question.

In addition, the question of age is not of importance where the victim is of unsound mind
L]
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since such & victim of any age is vulnerable ind easily open to persuasion and exploitation.

There is a time limit, for the commencemefit of prosecution in 4 case of defilement,
Under the Criminal code, the prosecution for an of'f&pce, of defilemient must start within two
months after the offence is’ commiited and an accuséd cannot be comvicted upon the
uncorroborated evidence of one witness (Section 221 C). This means, the evidence of one

testiu_lony ot_‘ another witness. - The issue of corroboration in defilement, unlike irf the case of
rape is regnired as a matter of law and not of prackice. This is by virtue of Section 178(5)
of the Bvidente Act (1990). \ :
Like in other sexual offenscs, the punishment for defilemens is a sentence to a term of
énépmonmem. but it attracts a lesser term, which is two years imprisonmeft (Section 221
). ; 3 4

IS 4
The Law On Indecent Assault SHEILE e
Indecent assault is a common sexual offence committed on adolescent girls, but it has been

trivialized because of the level of tolerance and permissiveness in the Nigenia Sociedp.
Except in cases of gross indecency which falls slightly short of defilement or rape, ﬂ{e offense
of indecent assault has low reportability rate like other sexual offences (Oloruntimehin, 1992).
The codes does not define an indecent assault, However an assault l?y virtue of section
252 CC is committed when a person strikes, touches or moves or otherwise aPphﬁ force of
any kind to another without his consent or with his consent if such consent 15 obtained by
frand. An assault i§ indecent when it is morally disgpsting, obscene or ol.’fenswe. It should
_ .be sii;t-éd that foiullm-gfor touching cerfain parts of a girl or woihan without her consedt
nerally is indecent assauit. % £

¢ At aytender age, adolesgent girls are sometimes exposed to unnecessary l'!SkS such as
hawking in motor packs, market places or working £ Service girls at bars and eating places.
Due to their immaturity and ignorfince these girls at times do not realise that they arc
mdnccnﬂy assaulted. The offence is provided*for in Section 222 Criminal Code and S’acuon
285 of the Penal Code. In Section 39 of the Penal code, a female under the age of fourteen
is regarded as being incapable of giving consent and also a female of nnsound mind, or one
under fear of injury cannot give consent. Furthermore, under the Penal Ct:ldg. consent by a
person under the age of sixteen, to an indecent assault by her teacher,_ guardzan or any person
entrusted witli her care or educaion is deemed not to be consent. This provision s to protect
the female from indecent assault by school masters, guardians or persons responsible for the
adolescents care and education (Section 285 PC). Under Section 222 CC, lxldeccm assault
is said to be committed when any person unlawfubly and indecently “deals with * a female
under the age of sixteen (Chauhan, 1981). The term “deals with" inchudes doing any act
which if done without consent would constitute an assault as seen in Section 352 of the
Criminal Code where the term assault i§ defined. Underd:eCriminalCo&Secﬁon?.Z_Z, the
offence attracts a punishment of two years imprisonment or three years with or without
whipping where the female is below thirteen years. It is note worthy that under the Penal

N ¢
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_ witness cannot sustain“a conviction in a case of defilement except there is an independent
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Code, the punishment
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of the offence of indecent assaulf is more severe. Gross indw:'ncy

. attracts punishment for a term of imprisonment which may extend to Seven years in addition

to a fine.

As discussed aBove, the restriction on the defence of reasonable belief that the female is
above sixteen-years of gge-also-applies. Therefore an accused person can only raise this. -

defence if he is bélow the age of twenty one years of age and he has fever been charged for 1
L]

such an offence. ¢

THE INJUSTICE '
‘While most of the sexual offences discissed above are protective in purpose, in the

totality, the law has not provided adequate protection for the female adolescent in Nigesja.

-

L3

An in-depth study of these offences has revealed that injustice is still inflicted on the

adolescent girl,

Tracing the history of the law o tape, it was said that the creation of the offence was not
to protect the female. The truth is that rape was regarded as theft of another man’s property
(Le Grand 1973; Mitra 1979). The injustice therefore arose right from the inception of the
offence. Tife objective of the law of rape should be the protection of the female*as to her

chdice of patner in iniertousse. In the case of a female child or adolescent, her protection *

should be as a result of her age and for the defective female, who, ductgthe mental
deficiéncy cannot decide betyleen what is good or bad. .

'y —
4

-

T "
"Unlawful Carnal Knowledge" . 1
The term as seen above excludes sexual intercourse between husband and wife (Section

- Intereséingly, the rationale for this position of the law dates back to 1736, when Hales stated
that ‘
'Bmilum:hndmmbcgmnyofanpewmuﬂwﬂbyﬁmselfupmﬁshmﬁfeﬁ)rb}‘
thelr mutual matrimonial consent and contract, the wife hath given up herseif in this kind into
her husband which she cannot retract”
Itis however not surprising that such a statement could be made during that period, because
at common law it is believed that a husband could inflict corporal punishment on his wife and
!'?ﬁﬁc‘h'”mﬁt?_ £ » o ——
It‘is]mown:‘halinsomeculmsinNigeﬁa, early marriages are encouraged and enforced
among the adolescent; girls. This could be as early as the age of thirteen years. There
appears to be a contrddiction in the rationale behind the laws on rape and defilement and the,
issue of consent In the law of-defilement. The contradiction is that on one hand, these
females ‘are being protected by the law, because it is felt that they are inexperienced due to
the age. On the other hand carnal knowledge of such a young adolescent female, by her
relatively older husband without her co is not regarded as an offence under the law,

This is injustice. Although the law should not dabble into domestic issues, the adolescent girl

,.

* 6 CC) or sexual intercpnrse of a man with his wife who has attained puberty (S. 282 PC). . *
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albeit a wife should be shielded from sexual exploitation. In addition, customs like early
marriage harmful to the development of the adolescent should be prohibited (Grange, 1990;
Ebigbo, 1990), .

This injustice in the Nigetia law becomes apparent now that there is jeview of the
English Taw in the area of marital tonsent. It is known that the English Law is the source
of the Nigeria Law on this issue of Criminal Law . In England, right from the middle of the
twentieih century, the presumption of marital consent has whittled away by the cowst d

exceptions to it. In R.V, Clarke' (1949), the judge held that the wives deemed copsent to
intercourse had been revoked by an order made by the Justice that she ro longer e bound to
cohabit with her husband. Agaim in O'Briens case (1974), consent was said to have been
r'wokod'by the pronouncement of an order of the court granting a divorce. The judge at that
time, said that consent was to sexual intercourse, during the time as the ordinaxy relation
created by the marriage contract subsisted between them, Furthermore, the courts decided
that mere ﬁlin-g of a divorce petition would not vitiate the marital consent (Steele 1976).
However, the issue of marital consent has witnessed a change in England with the decision
of the House of Lords in R VR (1991). The common Law rule on marital consent has bsen
swept aside and there is no marital exception to the law of rape. It was held in R V R that
"The Common.Law rule is capable of evolving in the light of changing social.cconomic and ¥
cultural development. Hales preposition reflected (he state of affairs in these respect at the
time it was enunciated. * Since thé, the status of women and particularly magried women has
changed... ... Hales preposition inyolves that a wife gives her irrevocable consenf to sexual ¢
intercorse with her husband wnder all circumstances and irrespective of the state of her health
A—————or how she happrns-du-befeeling ut the tme. Jo modern timmes; any reasonable persan el
- regard that conception as quite unacceptable” .

position of the law in-the North that it is only where the wife has.attained the age of
puberty that sexual intercourse between husband and wife would not amount tb rape where
consent is absent (s. 282 PC) does not make the adolescent’s position better. In modemn days
where females are now known (o be attaining puberty at a very early stage, it is an injustice
on the young married adolescent girl, to allow her husband to have sexual intercourse With
her at any time withous her consent, because the law takes it that she has attained puberty,
evcnwh:plusatancarl.ieragc. . >
The recent change in the English Law as discussed above, is an enviable decision which if
incorporated into the Nigerian legislation, will afford protection to the adolescent girl forced
into early mgrriage. . ' A - }—
Consent . Y. .
From the law, it is clear that"tonsent as a result of threat, intimidation or fear of harm is
no consent. However it is diScovered that it is left to the court to decide the extent to whigh
it will vitiate consefit and this fact has in some cases resulted in injustice. In R V Olugboja,
(1981) a constable induced the victim to consent to sexual intercourse by threatening 10 report
her for an offence, and he was held not liable for rape by the court. The court held that the

‘
‘

s
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evising——Corroboration

yictim had a benefit to derive by consenting, which she acrually did. 1t is submited that this
is jmjustice. So far it found as a truth, that consent was as a result of Yhrear or intimidation,

not matter whether the victimt will derive any benefit by consépting. Such a fact

it ;

should vitiste consent.

The need for corroboration in cases of sexual offences is another area thal inflicts injustice
omtthe adolescent girl, Itis kpewn that, rape and defilement like other seznal offences are
not ustally committed in the full view of the public. The law however siipulaie that,
independent evidence like the disiressed condition of the complainant after the act. (Redpath
1962), conduct of the accwsed including a confession of the offence by the accused (Ojo,
1980) and other factors scon after the offence may corrobor_atc the evidc.nce ai trial. It should
be fofed that this independent evidence may be easily proved in developed-Countfies where
telephoue services are readily available and the pelice can prompily respond io 2 call. A
vietinin such a country, can make use of such developed Commmnication facility and the
police can quickly get to the scene of crime. This will enable the police to see and give
evidence as o her state of distress immediately afler the crime. It is submitted that these
facilities are not available in Nigeria and in mosi cases, that is if the victim reports, it is afier
she has Glegned herself up, by which time there i5 little or no evidence to show that she was
indeed sexually assaulted. Though the requisement of cormoboration Is plausiblé! neverdicless
me‘sqmlg!'hc taken not fo prejudice the victim. . " .

et ‘.Q_ ==

Trial and Cross Examination : . .
« Another area of injustice comes up during the trial and cross examination of an adolescent
victm. The traumatic experience of a female adelescent in the court of law during trial of

& sexual offence and the exposure to public glare is an angfact of inadequate and insensitive
. procsdure of handling a young sexual victim. A female adolescent who has been sexually
assulted may, due to shame and exposure to the public be incoherent. The fact is worsened
whea such a victim is left to the counsel of the accused for cress examination, and she is
asked about her past sexual life, her history and character. This type of evidence is
prejudicial to the victim and may make it difficult for her to prove that she did not consent.
¢ Amtheramofinjmﬁceisbmughtabmttbylhcfnctlhatlhcadolcscemgiﬂ.wboisa
-~ — victim of a sexual assault is subject to give evidence as a witness. In fact she is
the complainant and she must give evidence to substantiate her case. In most cases, in the
process of giving evidence, she may break down in tears, she may be embarrassed with
Zstions about her past sexual life. On the other haid, the accused persbn is not compelled
in law to givé evidence and he may choose not to give evidence (Walklate 1989). -llshf_)uld
be stated that victims previous sexual activities though relevant should not be overemphasized
in court. This is because, it has the tendency of beclouding the issue at hand and diverting
unmecessary attention to the victim. The embarrassing position of a sexual victim and the
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social augma oa her may be part of the reasons why only one in about twenty cases of sexyal quifered the shame, sometimes with minor or gerious injuries, or ps.;:ch{)logi&‘l] damage l.’rom
ssemult is Teporied. (Olorantimehin, 1992; Glaser and Frosh, 1388) ' the sexual assault which may bave lagted a few minmtes or hours, 18 e,_'.pcczad to be h;isrclﬁeg
Errehuttable’ presumption of a boy below twelve years e by the fact that the person Who assafit het s boen F"“'mm};-far i :1::: .oer:ia;Ton; ls:I:ll
The irrcbu Puable presumption thj-:u a boy below the age of twelve years is ih{:a;:ahl.é of g ﬁ::é;;ﬁ ;pjﬁ;ﬁ?{;ﬁgﬁéﬂ:ﬁhﬁ: sb:xuale' Ot;ff::;ccl_tcnd to be committed
having sefual intescourse as provided in Section 30 CC and therefore cannot be convicted for :;fi‘—:;ii. the dpmgsﬁc eavitopment, predominanfly by neighbouss, co-tenants, 0‘11':1'
— rape ot defilement is unreasonable, unfounded and a gross injustice on-the-adolescent female e eshnd Tastly(and very Tarely-teo) by-strangers:— Following this assertion by
who has been raped or defiled. It is difficult to justify this type of presumption. If it is based SCRIIETS nn:s foe ?; a victim, where thelviolence is located near the home situation, and
on the presumaption that a male boy of twelve years has not reached puberty, the preSumption ’?dcy;ctj;;\l:r::;?aavc i fivaiin the same enviroomen! with the accused after be is released
is iil-founded, Fnrthermore, the issue of puberty is irrelevant to his capacity to sustain an t;e 01: prison. The injustice becermes more obvious on fhe Victim, where the offender was ot

erection and therefore trate the victim as ired by the law, Thei . £ A : ictim i embitiered for not
b relovad Kad it boat thas the ofihess of m S flais s ti:tffuﬁbjln:c?g ! convicted but in fact the.act occursed. I such a case, the victim is‘usually em3

intemmns.s‘mdii:i;sin gjacxﬂaﬁon is necessary. Since this is not the case and such eyiderice , rmpmgﬂ anﬁyﬂ 0'1{:'? n‘;: classification of the punishment qf ap ‘offgnder zccording to the age of
is not required, 'this presumption is a nonsense and a gross injustice on the female who has e e that Aas been sexually abused has o fostification end it i an injustice on the
been raped in the real sense. adolescent femmale. The punishment for defiting a girl under the age of thirteen years is life
_ The offence of rape should be secared whether committed by a matured adult or a child, . rieonment according to Section 218 CC. This is also the punishment for having sexval
if sach a child koows the nature and consequence of having sexual intercourse which is =P surse with a female adult who does mot consent. An accused who has defiled an
complete upon penetration. The above recommendation is similar to the provision in Section adolescent girl under the age of sixteen years but above thirtecn years in Section 221 of the

50 of the Penal Code. If the law wants to protect niales of this age, there dre other ways, by Criminal Code has a term of two years imprisonment irgposed on him. This is also the
*  Wwhich this could bg.done and this should not be at the experise of the adplescent girl.* ishment for an offender who has sexually assaulted & ‘defective adolescent girl (section
Moreover in England, there is 2 recommendation for the abolition of the presumption by the 221(2) CC). The difference between these two provisions above is thai of age, but the

. L] '

¢ Criminal Law qudeCommmec (coramand 9213 3984). - - requirement are almost similar. Concent ig.notuecese@‘r_y“ifﬁ;ecasgqfdeﬁlm.f‘hlsm_ 4
B 3 A A7 o g because it is a more scrious offence baving regard 0 the age of the victin. lf:hcl.nwscc
; iveri i ! ! to mmﬂdmmmand?gmaﬂy&m‘maImmmduc'wmhﬂmwagc or
hsmfhcmmgma.mepumslmmmforsemaloﬁmsﬁishnp:iwnmcmfora'mmof menm]p dnﬁci:ncy.mis'“”-mmnmyﬂmcshou]dbemmhawidzgapinﬂm

yfamnnsmgtlmtwowars to life imprisonment. (Sections 358, 221, 222 CC). Inthe'case anishment meted out to any offender that scxually acdanlt a female under the above age
- #f xpe, the punishment could be with or without whipping. In tie Northern State, the R e —

punishugat is also imprisopment but the term of years differ, It from life s 0 - :

Imprisonment to seven years imprisonment. Under the Northern law, in addition to this term, de ,'

the adcused person pays a five. 1t is discovered that under the present Nigerian criminal There is the problem of limitation of time and this is another area of injustice on the

mm-@apmmm_mmmmommmcmﬁmism,m mwm.mmhwonmﬂm,mﬁmitaﬁdnoftbncforﬂlepmmhon

The Nigerian Criminal Justice System has not made provisions to tackle the issue of remedies of the case is found in the offence of defilement. (Section 221 CC). There is 1o

to victims.  This present position of the Nigerian Criminal Justice System js unlike what corresponding provision under the Penal Code. The law is that, the prosecution for the

;he.wth gi':ne common law which takes jnto consideration the inttrest of the,victim offence becomes statute barred, that is it chn no longex be prosecuted. it should be noted that

A*TL@}.‘-‘%). S Y A R o "< generally, it is not in all offences of & sexual nafure that time, limitation is imposed. For

.. 1he injustice to the adolescent female becomes apparent in this issue of punishment when le. there is no time limitation for the prosecution of an offence of rape, which is equally

ulsrﬁhsadﬂmtthcaccusedifconviﬂud.goimopﬁsonfortheMthnpﬂmm,;md :xg-pm;smﬂm' . The time limitation stipuiated for the offence of defilement an

aﬂ:}-servingd:etermheismluscd.orinmecaseshemayhcrel:asedhefmem

2 . 3 offence is unwarranted and cannot be justified. Having regard to the
expiration-of the term for being of good behaviour. On the other hand, the victim who has equa]lysenmsmﬂ ”

. 4 - N _—"



" too short, only inflicts injustice on a victim who is ready to prove her case.
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. nature of the offence of defilement, the age of the Victite involved, the physical damages it
causes on the victim and the social stigma on such a victing, it is submitted that the law taking
note of these facts, should give reasonable time to the victim (complainant) to get herself
together and calm enough to give evidence in court under the.full view of others. (Estrich
1987) This determination and courage may take some time. This time limitation, which is

It is not
advocated that the time should be left open but that it should be extended to twelve months.

——Since rape which is equally a grievous sexual-offence-has-no limittion of time; there should —

not be a short time limit for the offence of defilement, and the age of the victim in a case of
defilement should not be a disadvantage, as to bring injustice dn her.
4

Social Stigmatization
The society s a part it plays in inflicting injustice on the adolescent female in sexual

. “offences. Considering the nature “of this crime, which 4 high degree of social
disapproval-and the odium which victims believe would be attached to them, victims of rape
especially the adolescent girl in most cases do not report or are advised not to report sexual
violence on them to the appropriate authority. This accounts for the low reportability rate of
sexual offences in Nigeria, (Oloruntimehin 1992). In Nigeria, a known victim of rape is
regarded as. being of loose morals, and in the choice of a life partner she is definitely not
considered as a suitable choice, For these reasons and ihany others, the victim of rape prefers

tosuﬁcrmsr.lence * "’

. RECOMMENDATIONS i !
This paper has highlighted dnd ¢xamined the laws m*sﬁec*ﬁ{:_ s&iﬁnﬂ offences and the
injustice brought about on the adolescent female. There is n&ed for reforms in certain areas

of the law. 5

Rewewafsomeenstinglaws e e
Thmmmdmmmw&ehmmm@oﬁmsphmmwmgsmmemcw
With social and cultural development, the Criminal code which was epacted about four
decades agq is due for a major review. It is recommended that  reform committee be st up
to look into the present laws on sexual offences in Nigeria. The committee should look at the
moomnndauonsofmﬂercmmmmmmoﬁermmﬂmmof&hwmm
these are relevant and applicable to the Nigerian setting, adopt such recommendations. For
example in England, the principal statute on $exual offences in the sexual offences Act 1956,
amended by the 1976 Act. Thmmahmdyan‘anmnpttomtcmescxmloﬂmhwm
England with the setting up of the Criminal Law Revision Committes. Several
rcconmendauonsofmmmmmuuwmmpmnmdmﬂnwsgDm&CpmmﬂCokm

of Efigland. This/Draft Criminal Code Bill restates the present law on sexual offences with - -

some snbstantial amendment. 'IheDmﬁCmmm]CodeBiﬂwasmresponsetoam'
support for codification of the English Criminal I aw,

- % - ‘- ‘.
5 ‘ :
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Areas that should be revibw in the igw on sexual offences in Nigeris include the foliowing:
(2) The presumption that 2 boy under tiie age of twelve is incapable of sexual intercourss
should be-abolished (Clause 87 of the Draft Criminal Code Bill of England),
() The rule that allows eyidepce 6f" past history of the victim’s sexual habit'should be
relaxed. The Nigerian law should adopt the recommendation of an advisory group on the
law of rape appointed in England in 1975 that a woman’s sexual experience with partners

——of her own chivice 2z neifhier indicative of untruthfulness nor of general willingress to

consent.

(c) In the light of modecs ps ,'cho}ag);, the technical mule of corroboration in sexual offences
as discussed above is a crude rule. If in other offences, evidence of the victim is
sufficient, the evidence of sexuil assault by a victim sgould be snfﬁc;em if well proved
to susiain a charge of sexual assault.

(d) The time limitation for the commentement of action in defilement cases is too short. The
time for commencement of prosecution should be left open as in the case of rape. Ifa
victint of rape is not restricted, thea the victizes of other sexual offences should rot ke
Testricted.

(e).On the issue of punishment, imprisosment, fines or whipping should not be the only
punishment for offences as the victim doss not derive any visible beeefis. g is
recommended that there should hermd}es available for the victim. This should igclade
'mmpcmstion Presentlys in so far 4s the Southern provisions are coacemed, ihere are

no provisions on compensation as a forp of sentence, It is only under the Peztal Cqder

(Sncuun 78) hae the courts asee emppowered to order a cozmct*d peison 80 pay

’z:ompcmauon either in addltloa or in substitution for any other pnmsbmem, Homer tha
use of the Words *.......pay compensation to any person injured” in-that provision, is
resu-u:m;c Th:phnsc paycompenmnonwanypcmnoranthﬁﬂmmphmmm
‘suffers injury, loss or dmmge %" is suggested. This is becanse the word “injured” may
be restricted to physical injury only. and furthermore the suggestion allows the husband
of & rape victim to be bydught in and adequately compensated. (Adeyemi 1989). It'is
therefore suggested that compensation as 2 form of sentence in cases involving sexual
offences, should be-extended with the suggested phrase into the Criminal Code.

(f) In addition, concerning sexual offences as it affects female adolescents, the law r.skers
MdldoplthemcommcndanonofthcsevmﬁUmdemComonﬂle
prevention of crimes atd the Treatment of Offenders on "The Declaration of  Basic
Principle of Justice for Victims of Cnmc and Abuse of Power® The mommndat;on
states:

"IbeDedmnonremmmmismcamm tolmprovewcessmjusucemdfmr
treatment, restitution, compensation and socml assistance for victims of crime”
These measures should include legislations to advance the victim's cause in sexual'
offences. This will be in line with the steps taken in the United States of America where
there exist two main legislations to advance the victim's cause. These are The Federal
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Furthershore, France, England and Wales are some ofher countries seiting @2 gy oo

Card, R. (1992)'Card, Cross and Jones *Criminal Law" 12th edition. London Butierwont p, 241

. - L] ¥
victims is recommended thet Srould e 1959) 1 Queens Bench p. 100
I‘ / 1 : X (wm 1939) It 3 m seo &u e : Xg::s:;;ﬂ((lBSI) 73 Criminal Appeal Report 232~ s
: ' £ AT, ; 48 : P Clark (1949) 2 All England Report. 443 ' )
(3) 1t is also snggegied that centres like "the Rape Crises Centre” and. "Refuge Movey,, < e e Act Cap 77 (1950) Laws of the Federation of Nigeria
aveilsble in other countries, should'be established jn Nigeria, Where VICHIS Of gy, ! Ciiminsl Law Revision Committee fifleen Report, Sexual Offences (1984) .
____ offepaes can' go to seek medial, psychological and fegal belp. The aim of such gype .~ . Command 9213, Her Majesty Stationary Office London | ‘ '
~ should B 10 peovide s vl e onond o claliy; who Bwws | Catreg © - Ebigbo, P.0. (1999), "The problem of child sbuse and Neglect in Nigesia and stragies for overcoming »
ssosulted can talk with S 5 girls eSP°C h:; also Vit Sxeally | them”, Fn The Nigerian Child,now and the Future . Awinu L.S and Ofikoshi B. (8ds) Lagos, Higeria.  «
professionals ald other adolescenl who are also victims, el Federal Ministsy of FRcalth, Human Services and Unicef Publication p. 116
© " Estrich S (1987) Real Rape Massachusetis, Havard University press p. 26

ceniszs skould be opened st all times, In addition, such céntres should educase
giris about the reality of rape and other sexual offences and gvays of

¢ resisting sexual molestations and future attacks, MoreOVer COping §
should also be given at such centres. « s

adop

(&) These has besi several m‘m:mmgof&emmofﬂﬂrm It agaiy
| )

emphesized that esdy marriages amongst adolescent girs should be prohibited, Py,

€hete exe sowe adicts probibiting dis custom in cerain aveas in the Nordh. Thisjpgms
nationial problem as ltgwom&uﬂﬂsbmﬂ.ﬂ

ghould be adlreased as a
cxploitation which comtravene Article 39 of The United Nations Convéation on the Righz

) ‘Evidmoc'a&d Cap 112 (1990) Law of the Federdtion of Nigeria.
- Grange N. (1990) "The health of the Nigerian Child" The Nigerian Child now and in the future Lagog,
ind L, S, and Olikoshi B (eds) Federal Ministry of Healtt, Human services and Unicef = * '

-
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