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ABSTRACT

istory ishment of death and
: d : . short history of the pu;ushm;

T d:hb;gwmt;o::fyzvhich it is carried out. It then dllSc\:;jdEg;h t::% d;::];
: - hlpmghhgh; 131e a global perspective with emphasis on Nrg:r;; it ge i es
St-atc:l:yof oAmerica, and considers r:ignthm%dsﬁ:?gﬁfm S pem‘t;'am

: it towards the abo al

imcmmion%}"mda?;?‘lﬁn?l)iirl?:ézs that the global mnove toward abplition of
exaunned. Ths arlicle COF=-

ek pegatyis a move in the right disectio e ———
- L INTRODUCTION 5~ '

- 1 = . = 1
The trend world wide is towards sbolition of the death penalty.
el v 3

tnessed a global trend directed towards abolition of the de?th

jori 1 j ¢ application of the death pcm'alty. Over
paalp. o sl g 01;50:1111-;;:::6 éf;':;leanpgtates have Fcnounc.ed this t:mnzf;
ok i S !‘lears]t(and towards the abolition of capital pmushmc:ll: a?ubal
punishmt?ﬂt. Tht:alpmll::;:L break-through howevey. Only one qum::rs E}é St)a E‘hm r

resulth Lk t(" gun jes without the dea penalty. The United Sta tio;ls‘ }

S tht a: c]?‘ at:;:lcount forover cightfpcrcent (8(?%) of t'he execul e

e isane ai:i‘ with the top ten (10) executing nations be;ng v,

: gy T;tgfﬁ us “Taiwan, Sierra Léone, Kazakhstan, Nigeria,
au S,

8 c;%u;u: the 11.S., Wemen, Nigeria; Saudi Arabia, Pakistan and Iran.

“half of the executions.” The U.S., Nigeria,

- 1 1
Recent years have Wi

i ders : ce 19

—— offenders si ;
% ?an of the six, the U.S. has accounted for »

‘ __,——l—'_'_-_

e ive i : iversity of Ibadan.
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Iran and Saudi Arabia are the four counitries topping the list of countries still retaining’f i

the death per_:;al_ty as a form of punishment. . 35 9
The terrorist attack in September 2001 in New York, U.S and the introduction®

of Shariz Law in some states in Nérthern Nigeria may further compound the problems® =

in the two countries and dim the hope of rapid steps towards abolishing the daa'Lh'!

penalty. In these two regions globally, the reintroduction of the death penalty in Europe

and certain African countries, and the retention of this foun of punishment in many

states in the U.S. gives concemn to many human rights crganizations and opponents of

the degth penalty. Against this background, this article discusses the criminal laws in

the U.S and Nigeria regarding the death penalty and the effect on the global move
towards its abolition. — — ¢ = = i 3

"Il ABRIEF HISTORY OF THE DEATH PENALTY

Before the twentieth century, thie histories of mpny countiries in the world showa great=————
use of the dedth penalty 2s a frm of punishment for various offenses. Tumbylinoted |
that in primitive socictits; the death penalty was generally given for crimes that - !
threatepied society as a whole.* Execution at that time was generallydone as anaciof =~ * =
atonement rather than rejribution. Lester observed that the offender shared the societal -
belief and was wiliing to die in his act of atonement.” In the twentieth and twenty-first ';i
centuries, the crimes for which the death pendlty was then imposed in the earlier '

, genturies would appear ridiculous and outrageous. However, an undeystanding of the *
events of that time will show the importance and gravity of such crimgs. 'The first -
esfablished death penalty law dates as far back as the eighteenth century B.C. in the i
code of King Hagnurabi of Babylon. Reference is made to the death penalty for 3 fotal >
of twenty-five crimes. The death penalty was also part of the fourteenth century B.G.’s ;
Hittites code, and the seventh century B.C. Draconian code of Athens, which made
death the only punishment for al} crimes. It was also part of the fifth century B.G’s i
Roman law bf the twelve tablets. g ]

As far Back as the 10th century AD, the death penalty was part of the laws bf

+ Britain and the usual methed of execution was by hanging. In the eighteenth centuty,

the English system of the death penalty was referred to as the “Bloody Code’” By
1795, this Cogle had the following crimes punishable by execution; treason, theft of

animals (sheep, cattle,and horses), .arson, murder, rape, burglary, robbery,”.tha 2 =8
i o 3 =

¥,
4. C. Tumnbull, Death by Decree, 87 NamNALHmokv(lwa).gstG. s *
* _ 5. D. LESTER, THE DEATH PENALTY ISSUES AND ANSWERS (1998). . =
6. LAST MILE T CAPITAL PUMISEMENT IN EIGHTEENTH CENTURY ENGLAND (2000). ~ ° ¢
S iy il s
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1 ] .
' concealment of gffects of bankrupts,
—offenses that attractgd the death pena
up to five schillings and the cutting down of a tree.
stealing attracted a capital punishm
the horse wag the primary means 0
comparison to horse theft woul
punishable with death after 1741, during the ec
number of poor individuals and a great increase

~the death pepalty was standard

East African Joirnal of Peace & Human Rights | sl 0 Vol. 13:}

and the malicious maiming of catt-l:'.. The list of

Ity also included stealing in a shop of goods'worth

$ During Elizabethan times, horse *
ent. This offense was considered a seriousone, as
£ travel at that time. In modern days, a suitable
Sheep stealing on the other hand became
onomic depression that created a larg®
in the numbeg of sheep thefts. - While
punishment for fifty crimes in 1688, in 1765, one

d be car thefi.

- hundred and sixty-five crimes attracted the death penalty and in 1 815, two hundred and
. twenty-five crimes had the death penalty. Dueto .the escalating nurnber of crimes that -
atiracted the death penalty, Goldsmith in 1766 said:
12 L]
e ~—— Nor can I avoid even fuestioning the validity of that right which docial .
scombination have assume _ >

nature. In case of murder, their right is obvious, as &t is the duty of us o

¢ all from the law of self-defense to cut offthat man ywho has shown a
: " disregard for the life of another. Against such nature Tises marms; but

it is not so against him who steals my 1:|r01313l13f-9 7

Goldsmith went on to add that, “when by indisctimipate penal 1aws, the nation behold
similar degree of guilt, the people are led to lose all

the same punishment affixed to dis > of § J0 Jae
y° 7+ sense of distinction in the erime and this distinction 15 the bulwark of morality.
. 11 one of the most serious offenses that

High treason and treason has always been on serl -
attract the death penalty. In England, violating the king’s confpanion, the king’s eldest
V¢ eldest son and heir®was high treason. The

unmarried daughter or the wife of the king's € vas
the royal blood from any suspicion of bastardy and

|
y intention of the law was to guard : 1
» ' to ensure that the transition of rule and the reign of the monarch were unquestionable.,
v " The fact that the Bloody Code allowed the death penalty for jiany offenses did not
AN carried out where the offendsr was found guilty. Instead of

| mean that execution was
»  constantly carrying out the : d-g
al criminals in a state of uncértainty. The principal akn

. * England, the rulers kept potenti - _ %
was social control. It was realized that frequent and indiscrirmnate, use of the death
- 1] 3

Aty
~ -
o 1 Ay
3. (.M. TREVELYAN, ENGLISH SOCIAL HISTORY: A SURVEY OF SIX CENTURIES FROM Cué'm:sn
. " ToQUEEN VICTORIA 555 (1978). ; ’ :
L s 9.'Laanf,s_'rouns,mranute6. & j: .
T o d : e b
_'-.l.—“'.... S = Bl Il i = v i SR - _ o
B M T ey _‘_‘ e am: ‘_ . . - e __-‘o_"ﬁ:._ T o
. : : e :
-~ s a3 .:__._;. = " = 5 2 — = -
S el

death penalty where the offender was found gﬁ.lilWiﬂ..

d of capitally punishing offenses of aslight ———— £

T — o ——

~ rise in hiimanitarianism and enlightenment.? In 1841 -

- Quartering, hanging, crucifixion, beating to death impalem

‘some countries still retain the death p

outline some of the tethods*that ha

and children also received statg pardons:

The decli S
ne and repeal of the Bloody Code was partly on account of the general

. murder became the only

. 1 1186 1e only offense

Pl oo b & ef 1n peacetime in England. In 1957, the Homicide
¢s of murder for which the death pcnnIt:,' was used. In

19\)5, ﬂ]c M ¥ i <!
urdaer Ac La - 0l1s Ed hc Cled[h pﬁrﬂﬂty ﬁ)l’ Offeﬂces Of muldel‘ m E bl
I b z h t ] e dn{l

R : ry becaus
Nigeria were greatly influenced by the .Englizhﬂl]:g:g:;stsey::em R s Ui and

for which the death sentence was us

1. 'N!ETHODS OF£XECUTION

Major changes N g
Frojm the Skt';z‘ ;T;Z;? gtr('.r.'edum;he method of executions used by different countries
: -+~ tunder the Roman Law of Twelve Tabletsu th:;}u;gh iltl‘nz

during the early centuries inc]udg:d boiling, burning at the stake. beheading, d
. 5 ing, drowning,
With the emergence of the abolitionist groups t B

condemned'prisphers, and publi that opposed th 3
: » and public outcry, the pposed the execution of
many countries of the world. Thiscxylé € issue of the death penalty was revisited in 3 *

d in most cases to Congress in America

reconsidering the d as
g eath penalty as a form of punishment. Various countries reacted in g

enalt}_z, having modified the old methods of
o Xecution of convicted persons.'* Here below I
ve.heeu'?commonly used. = o o :

: :

execution or adopted new oris in the e

»
»

4 5
12. TREVELYAN, sup#a noté §.

13. Homicide Act, 1957 .
*11;. Sngum'am,wss. : . Lt
. See, BUREAU OF JUSTICE STATH : '
l : AUOFJ TITICS, CAPITAL .
- : -’ i _.’._ s _PI_JE-BFE-@T199G(I9_97}, Bulletin Table 2.
- . s - s - b 4 £ &
5 e Ay e T :
P et o - ey, oy - L
: e it
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()  The use of cyanide-gas was introduced in the State of Nevada inthe U.S.as"a = - e e . ooy 35
more himane way of execution.” 1 E e, public. Hanging as a means of execution is used in Iran, ;
(i) ~ The first electric chair useg for execution was built in New York in 1888 and g 5 o g:f!?fll_ls held in public.* “ § e Iraq and Afghanistan
used for the fist time in 1890." ol L LIRS cifixion as a method of execution hhsiresurfaced with the i :
(iii) Lethal injection was introduced as a method of execution in Oklahoma in ’ 5 e Sl;ma Law in some states in Northern Nigeria. An otgtglg:: t:g;i:it;t::; 0:_‘
1977." > | robbery where death occurred and property was seized is liable to death by
(iv) Pennsylvania abolished the death penalty for all offenses except i?grst-degrcc ] . crucifixion. ; 0 death by
* mirder and it is the first state in the U.S. to ban public executions. ,
(v)  Stoning is an old method of execution that is still used in some Islamic States. Regardless of the forms of execution adopted, they are all ;:ainful t
According to reporty in executions carried out in the year 2000 one hundred executed, as well 2s being mutilating and horrifying. There is none wﬁ thedp::hso."
and forty-five cases were by stoning.” . s £l mstantaneous. They all lead to fear and horror for the condemned.? T
(vi) Beheadigg of the conviet i$ another old method gf execution that is still = di s 1
adoptedn Saudi Arabia, an exclusively Islamic (Muslim) kingdor, for murder . IV. THE DEATH PENALTY FROM A GLOBAL"chTEXT
- gnd-sexual immorality such as rape, adultery, homosexuality, dr.ug offenses, - * s h 4 ) .
" armed robbery 2nd, apostasy (renuficiation of the Muslim faith). These * + ‘Capital punishmerit is the infliction of the penalty’ of death for & crime under
, executions arelcdrried out in public.” i sentence 5% a properly constituted authq;i_ly.u_g;_any aris of the w:::;i; l$ i
®  (vi)",Shooting Was a method of execution used in Nigeria for the offensé of armed b penalty is recognized as a legal form of punishment. The crimes, which atts _ZE,? o
robbery and this was done in public as well. However, execution by Sh?ﬂtll'{g S ; P‘mlSh_mmL vary from one country to the next, and the rangé can beam?&ct ital
is no longer used in Nigeria. However in China and Afghanistan Shc"l{}‘g 4 extensively. Insome countries, the list is,short, while in others it is very ilmsal ]tho 8
- stifl used for cxecution and it account for 80% of all executions v.forldmde._ N gounmes the death penalty is restricted to raurder or treason or bot. 27 Inn}% ] many
3 . InChina, shootingisa method of execution used fora dmg’lraffickmg of.fcnse. ’ cath penalty was used for crimes such as homicide, assault! rape, robl;e 3 a;d, o
. A single bullet to the head in public does this. In the Unifed Arab Emirates, ;fa‘_ﬂst the'state including crimes particularly harmful to the nation’s ol 0 Snocs
dealing in drugs is a capital offense and the convict is executed by firing fmt u:? China is extensive. According to Getting, about 68 offenses are 1';?59 £h
» " squad.” o Wead evasion and drug trafficking are capital offenses in China.® Other crimes i 5
(viii) JHanging i the third most common method of execution; It is also the most smuggling, accepting bribe, and sephratism (which is the support for th Sawalnciido
comrnon method of execution adopted inNigcria‘ It is however not :Eonc my s zg tcmton;s Wguch as Tiber and Xingjian In, Iran, crimes like cs?élcpm:jﬂlcg
[ mosexuality” under the Islamic P oy any
) | | S gl g ¢ Penal Cdde carry the death penalty. b Lt
: ? principle of the revolutionhigh treason and ;
e * | . capital offenses.** Dealing in drugs i a serious offense in th UI remeditated murder are
N ' 416. R-BOHM, QEATH QUEST: AN INTRODUCTION OF THE THEORY AND PRACTICE OF (.;.AP[TAL j = N € mteé Arab Fmirates and
PUNISHMENT IN'THE UNITED STATES (1999). > : | - Overview 2000, supra note 20; Hi
e b2 s_ocm-ermn.S(:wmn:Aﬁmmnvmomwssmormmamm%ﬂ&l‘eﬂ_‘iﬁ ks _'J :1;2- Tumbull, supra note 4, mmm'i o2
ed., 1997} ————————26.-Capital Punishment, 5 E ; :
e S s ) ; 27. M. o, 3 ENCYCEORERIA BRITANNICA (11 ed? 1910) st 275,
19, BOHM, supra note 16; Rinda, supranote 17. ) A s 28. LESTER, supra note 5. $ : »
. 20. Overview 2000,<http:ﬁwww.geociﬁes.com(cap:toﬂlllb'6l42r‘0vm‘\"lew.hm1i>-Seeﬂfso» ’ - 29. J. Getting, Corrupt Minister Likely to Eszapeﬁxecm' i
A Hillman, The Possible Pain Experienced During Execution by Different Methods, 22 PERCEFTION (1993), October zgg], s ' on in China, THE GUARDIAN, 24
at 745-753. . r - : ' p i . AMNESTY INTERNATIONAL, WEEKLY DEATH PENALTY 5
____21. Overviey 2000, supra., : 31. Iran Islamic Penal Code, art. 10 ACTION (6 December 2001).
ey — S _ﬂs‘upmm._ Y 47, 0 y f: 32, Id,art 110, ¥ s 108 (Passed 30 July f”limﬁdm“ovmbulsstl).
. 23 R HALPERIN, DEATH' TY NEW WORLD WIDE (2000). . g . 33. M. - '
P i e W : SRSE AT 2R AR == 34, Libya Criminal Code 1973
e © 4 > . ER 3
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. : ’ ’ - . committed before reaching the age of 18. ey .

attracts the death penalty.’® In Kenya, the death sentence 2 m?“lda“m’ai"; b « | contain offenses that attact (o it pﬁ‘ﬁlgnméﬂﬁﬁﬁdf 731:;% a&?én?I Cod? both

o e : v, Tecognizes the death penalty as a form of punishment for a crime. ';’f&(urdlgr{lij;n;:c ?n?;:

common offense that attracts the death penalty in ali the countries that retain this fo

of punishmenténd Nigeria is no exception. In Nigeria there are 1o degrees of mur. dﬁl

administration of an unlawful oath to,commit a cdpital punishment.* There is no
yardstick to determine what classes of crimes will fall under the category of capital

wnishment and from the list from various countries it would be a wild guess. urder is defin . ¥ '

: ¥ listed in st!bsccﬁ:;i:?-ﬁ - Amgtll?cl:lgfgkl:z);: g::s ;ilmf:i:n?jthct;m o Cﬁ'CumSlances{
. CRIMINAL RIA . R o 'ts a death penalty in Nioeria :

G ced ! the dirccting, controlling or presiding over an unlawful trial by ofdcalt)trl:f[ Tftila :j

4] = _ ;
death.” The offense is defined as “the trial by the ordeal of $a55W00d, esere-bean of

i imi in Nigeria i i i The bulk Mg ® > :
The genesis of criminal law in Nigeria is the English Common Law c:f crime. : other poison, bojlin oildfire, immersion ; :
of the Nigerian criminal laws are to be found*in two codes. The Criminal Code Act.3 or other wild animalgor by an;( ordeal w;:l:l: ;?;;felortzquszir? fg attacks of crocodile
is applicable to the southern states of Nigeria and the Benal Code Act™ is applicable in 7 ; to any pafty to the proce eding ™ 'I:reason e g rc;u n death or bodily injury
thz northern states, Customry'crhniml_ laws are no 101_1g;=:r enforceable under the laws . penalty in many of the countries where execution isﬂ; t?ll o Fha[_ attracts the gealh
——inNigeria. Ghercfore, by M S_a:tmn 4 plts Onnmics) Q0o il Pg nal Code and the Criminal Code in Nigeria treason is plimn;:l?:;lt ufE{?dgr b]c: P the
: ) TN, ) E __—_“‘—‘—-—-——:-_-_.p-.__ﬁ._ e B W A ‘ g diiion, inStigaﬁHUaninv e B Niscka i cooadat o s o i death® In  »
no person shall be liable to be tried orptmished.ll“l any court 1r(1j l:égqnﬂ T —ggil_tyunder the lavf: is ﬁal;.lﬁal {I};U niglg:nlf ;{3;;5;‘1“ treason ;M a person found
foran offense £xocpt under the express provisions Gf ﬂze‘ i 01!' % , Treachery is another offense for which a pcréom-‘—--ah
somie other ordindnce, or some other law, or of some order in counci 3 ol “shall suffer death. ™S Treachery is defined as an intentidn 1o hegu&:y o0
39 . $r5 - ’ : : y i i
S ) iy act desxgnct_i .or likely to give assistance to the.naval, thifitary or air e ene;m tr!fan)’
imes i iminal ¢ >odes in Nigeri lassified under three ) cngmy and impede the operation of the Nigerian force or endidnger life 4 e ﬁfe
Crimes in the Criminal and Penal Codes in ligeria ave clz _ \ Offenses in the Criminal snd Pena] e 3. At Bt
basic categorics. These arc, simple offenses, felonies, and capital offenses. , S there are other offenses that ativact 5 shiler puct shmcflt‘ Iu'ucnt_og 2 death seatence,
classification is according to punishment for the crime. Su:_nple .oﬁ'mses are cri W ) Robbery is an offese undor the ke mn omer_ legisiation
where the punishments range from altemative punishment to imprisonment and a term , of armed robbers in Nigeria in the 1980, fh. gov:'ri.mcn:)sf:z;r’ in the Wakeb of attacks
; special tribunals which

» - .
of imprisoument of 1dss than three.years. Felonies have punishment of i:hwe years N\~ had regular features of the oo > : et
imprisonment to a life séntence. Capital offenses are crimes that have a punishment of ’ ' constitution e gAn::ed rsg';;cg; :_:1::'0 gl‘;- T::;tm Wf‘_: l:lfd thct{ “E:
Fs ¢ punishab) Hade

. This classificati nfirms the recognition of the death penalty : :
mﬁe?m 'uTslzilsaecsystemc:Db?igem_m" Btha. o . i ot owever, cannot be executed until the governnent confimfs it Ty
un e ] / 0 | introduction of Sharia law in some northern states in Nigeria §as enlarged thcl uumbc:
) ; i : 3 s :
' » VI THE DEATH PENALTY IN NIGERIA (3 4. 40. /. § 316, ; T e ——
Pt sl i g ‘ ¥ 41. Id. §§ 208 & 214(b). g ’
Nigeria is one of the countries that has retained the death penalty as ameans of b [y’ -, :3%—1{3: § 22;1-& b
punishment. Not only is the geath penalty a punishment forcenaincri_mescommmed, . : 44 1d ggéa.&;!)é:"%” - 3o i TRl K
but juvenile offertdets are also’condemned and executed for crimes they have Fe Zg. Id. §§ 49A & XX. g e e
. ! e - Treason and Other Offenses Special Provisi -
; : ¥ : reas ; isions Deg f 1986,
'35, TRAVEL ADVICE: UNITED ARAB EMR ATES (2007). e ,[:r;g;fmon of Nigeria (as amended). See also, The Treason and T"‘ar:,:ﬂ;ble Dﬂ’msegﬁ E Dec444m, u;:i 02?2:'
e Sy e b Rep ‘h“?;’)";f“'“ﬂ-sﬁz‘a‘ﬁ::fﬁ"“s:”“’b TR o Criminal Code Act, supra note 37, § 401; Penal Code Act, §§ Xk, it 1.
- .5 - : a . » 3 '. - ¥
e el Lo of e SpfuniorA\(Niw's G4 ) 2 iy 43-*R°b'bﬂyanc_! Firearms (Special Provisions) A, Cap R11, Laws of the Felleratiop of Nigeria
UL -y g o S - P b 5 s ; % - 3
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of offensés that attract the death penalty,

i ol. 13:1
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which is.a point that [ take up and discuss in

i the section on recent trends in capital-punishment. - K

&1

penalty. Section 30 states, o ; {

However,

de ent. 4

g punichmcntforcnrmnalo e <

3 {ize age Of sevell
this provision, }

: example, in 1989, Matthew

The Constitution of the Federal Regg—l)}iiﬂigeﬁ?49 si.ws Jegality to the death

; i ' deprived
right to life and no one shall be '
.!5\'31}'. pcflﬁ‘ioﬁ fhl?iss l?fe save in execuiion of the sentence of a cc:urt in
mtem:fﬁ' :' :riminal offense of which he has been found guilty
i 2 3 ' * g

Nigeria. !
= - - @ . r
Section 31 of the Constitution gives a right against tprture and inhuman O

tment. The Criminal Code recognizes the death penalty as a form of

i Hses, but excludes juvenile offenders who have notattained

venteen y ‘H 1 B spite of
20t W %1 Gom the death penalty. In spite 0
seventeen ears” and pregnant WOCHE fio g

' ted in Nigeria, For
i fenders have L.mfo}-h_m_ately_bg:n _executs ' cria
o Anu, 2 juvenile offender, believed tq be seventeen or

er was executed by firing squad with two other conderhned men on February 26
young! Sk

itied in 1987.7 ** P LS
e oﬁﬁ ?szﬁﬂ?afa constimtiona!ify of the dcalh*penalty in Nigeria, the issue

i The court declared the death penalty
hasbe'een"ol il hgemte?};glcg;psteﬁetﬁgﬁw involving two prisoners on dcat}*;
ot d their conviiﬁons and sentence to death. In Onuo:r_'ah Kafr:t V. St;f‘; :
m\g T!!Zz:zhglke;rg: v. State,”* 2 full court presided over py tl:;a :‘Jl}::g :;:ing:eodcath
o : ing i Constitution
R hald_ tt}xﬁ;::lﬁ?l‘;azotigti;%ﬁca ses de_cl.ined to consider whether !ha
o lated tt;c right not to be sybjected to torture or inhuman of degr;ft]iﬁﬁ
e s that it lacked original jurisdiction to consider the matter of vio

. ' i ether
. fundamental i insic to the trial. ecom'talsomﬁ.lsedtod:termmcwh
ghts extrinsic to the Jhe court also: m
?}f procﬁsofe‘:necuﬁonofthc deathscmcnnqulgcnawasﬁarbarom. The court
e -

held, SR SR A Ll o Sis b

L —pr——— - o e

29, The Constitation of the Federal Republic of Nigeria (Promulgation) Act, Cap €23, Lavts
: : s :
% Nigeria 20-04). - -
ofthe Federaion SCNIEE7A 5 1§ 3901 Pl Cody i, S
. Crimi B -
51. Criminal Code Act,ingi’; : ~PROGRAM TO ABOLISH THE DEATH PENALTY
52, AMNESTYANTERNA & 7

-

3 '
. Q00). 53, Suit No. SG/24/96. e = A B AL )
S4-BuitNo. SCI3SITT._ o A o=V S B
= — - » s ..t,‘,__:‘ ™ =1 =

L

{

-

2007] Towards the Global Abolition of the Death Penalty 39
+  Although the argun-:ent against capital punishment may be the proper
basis for legislative abolition of the death penalty, the authority for any ; :’-
9 action abolishing the death penalty is clearly not a matter for thelaw o
courts. *Nor have I fourd myself able to hold that this court is entitled ¢

to repeal law.s ostensibly based upon notions of public policy or
sanctions simply because such laws, for one reason or the other are

said to be acceptable to a group of persons or a section of society.*
. fidd

=

The above cases would have been a good opportunity for the Supreme Court to
pronounce ‘on whether the process of execution by hanging was barbarous or not or
whether it was a violation of the right not to be subjected to tortured or inhuman or

degrading punishment but unfértunately the Supreme Court did not pronounce on these
vital issues.. :

N T

28 :
VIL DEATH PENALTY IN THE UNITED STATES: A BRIEF NOTE ! y

-

: i 6 S = —
The uge of the death penalty by the United States was greatly influenced by Britaif. =
The European settlers bibught the practice with them and the first recorded execution
in the {J:S, was in the James colony in Virginia in 1608. In 1612, the goveinog of
Virginia énagted the Divine, Moral and Martial Law which provided the death pehalty

-for even minor offenses such as stealing grapes, killing chickens and trading with
Indians.® After this, the laws were introduced into other colonies (now states) and it

y ‘varied from state to state.”” Not all fifty statcs impose the death benglty. Out of the

fifty, only twelve and the District of Columbia have totally abolished the dpath penalty.

ese are: Alaska, Hawaii, Yowa, Maine, Massachusetts, Michigan, Minnesota, North
Dakota, Riiode Jsland, Vermont, West Virginia and Wisconsin. The other remgining »
thirty-eighy states and the federal government have retained the death penalty and this
hgs given rise to concem among international human rights orghnizations.® The United
States military also uses the dcaih penalty. The U.S. Supreme Court reintroduced the
death in the United States in 1976 after a twelve-year ban.*® The U.S. is ond of -
only a few*developed democratic countries using the death penalty as a formsof"
punishment for adult and fuvenile offenders. 2 B, K /e 1

" o ]

4 55. Sgm Amadi, Nigeria Supreme Court allows Death Penalty, 1 HURILAWSNEWSLETTER (Noy-
ec., 1999). > . ] 5
+ 56. MICHIGAN STATE UNIVERSITY INFORMATION CENTRE, THE DEATH PENALTY 2000: HISTORY
OF THE DEATH PENALTY (2000) <http://deathpenaltyinfo.msu.edu/¢/about/history/history/htmi> - L
57. Randa, supra note 17 - .
58. <http://www.ustrek.org/odyssey/semester]/120200/120/200.taddeath. Btmi>
59. ADAMS HURTER CAPITAL PUNISHMENT: THE CASE FOR ABOLITION (1998).
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for the abolition of the death pemlty isnota ;c:int
abdlish the death penalty

¥ R back as the 17th century there were moves to abdl dea
—d .E%v:om?sti:trcs actually considered theissue and modified the lk?a on th}a death pepalty,
ennsylvania was the first state t0 consider degrees of murder in relation to the ‘death

enalty and in 1794 the state abo )
gcntet:murdsr.“ In the early part of the 19th century, many more states in the US
r_eé:uccd the number of offenses that aitracied the death penalty and built penitentiaries.

i lic executions. In 1846,

ennsylvania became the first state to ban pub
‘ {\nfli;:l{:a,nianne}é the death penalty for all crimes except treason and later Rhode Island
and Wisconsin abolished the death penalty for all crimes. Many other states followed
suit by the end of the nincteenﬁ} .
. chair and used it for the first time in
. sethod of execution. In 1924, Nevad

» - Inthe U.S, the movement

1890 and soon after other states adobted this
a introduced the use of cyanide gas as a more

—=___ __ humane way of GXI':CUﬁClrl.M e L ] g .
=~ w1 1660¢ the fundamenial legality of the death penally was challenged for :
2 L e ﬁw o that the death penalty was a cruel and unusual——§ —

: ime. It was suggested en ‘
7 Etieni;iirlsl:let:lltn :nd therefore unconstitutional under the EBighth Amendmenj of thte United

onstituti s ital case.that brought about

States Constitution. The case of Furman v. State”™ wpsa Vi ) t
the ::spensioﬁ of the death penaliy for several years. Tm: Sv:xprcmc C_mm held that the
severity of the death pgnalty under the Georgia statute violated the eighth amendment

and was cruel and unusu
laws on the death penalty and ¢
the Fifth Amendiment gave legal

£, )
. No person shall be held to answer fora capital or mhgrwi§c_h1famous
offense, unless on presentation or indictment of a grand jury . .. mor
shall be compelled in any criminzl case to bea whtness against himself
 mor be deprived of life, iberty, property without due process of aw. .

ity to the death perfalty. It states:

_'___ 3TheEighth Amendment states, amongst 0
shallot be nflicted. The Supreme Court

lished the death penalty for all offenses except fifst-

century.” In 1888, New York built the first electric -

al. The effcet of this case is that rnany states modified their
hanged the mjethod of execution. In the United States,

ther things, that crutl and unusual punishment
has invmany cgses affirmed the legality of the

? »
» ; - \ s -
; = te 17. ' 7 3
60. BOHM, supra note 16; Randa, supra note 17. : :
’ . .61. cwcgpmmmm.uw(ﬁmﬂ)- .
. ¢ 62. BOHM, supranote 16. ’ v =~ .
DR 63. Randa, supra note 17. £ ) : ;
e e 3 — ~54'.Bomsupra.ﬂot=i6. s AP g y
: . * 65. 408 US.238 (1972). e > SN,
T SR » e T T St e
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]
:;::-l: dgfsmlilltym'fh& Furman f.‘,ézéce,“ Woodson v. North Carolina,” and Edmund v.
iy exle ust d{ef: L. amtudc.qf the coyrt toward the death penalty. Juvenile offenders
= Simmgq:oem 1:;:‘;1 r;:fjﬂ;l;t;[o;; in t;hti U.b S. %}lthough the United States of America
alieaty that bans the execution of juvenile offenders, the
g;)‘:f;;n;?:ya;t;r:g I: mauqn cIaupe h;hba: the U.g.xwould execute juvenile offe::ders
u are punishable by the death penalty. A j i
offendeis executed are Charles Rumbaush and Cut; k i d i
¢ ‘ o umoaugh: agd Curtis Hanris who were both 17 years
g{;l) t:n g:: ;llmcl gﬂggy a:grr;;m;(i ﬂ;;&;z.oﬁ'enscs for which they were executed on
: 2 al y 21, respectively.” On December 11 2001, an
;};:;ug;)ar:: :cilgkogll::; lrt: Gec.ntrl?}: E ilie U.S. and since then several executions l;ave
ates within the U.S, truth is that while capi i
tak ( .S, pital punishment
is in decline through most of the Western World, it is an expanding meT.ic:’ inthe U.S,
»

VHL GLOBAY. ARDLSTIGN OF THE DEATE FENAL T+
_RECENT TRENDS

—= -

» - ".'"_f' -
ﬂ'I;i;eg;r: tr;:;-g ;Shaﬂ?gezgg t;mer tiI?e world conderning the death penalty. These include
cg on of death penalties, a reduction in the ber of capi

offenses, & move towards ‘making the death ; ' i ’nnaryum s s

: petalty more discretio rather thar

::fﬂﬂ?}my, the “t_‘f“ber of IBXCCI.IFIOHS bRing reduced, 2 move from public to pri vatel

: ,:,,;niions,. COSUTING miore swu’? and painless metliods of, exccution and fhe
remtroduction of the death penalty in countries where it had been abolished.” Amnesty

International Welcomed a new legislation in China under which the Supreme Cour? '

would review all death penalty verdicts. by o 1 iti i
e en o e 00 t? , but urged the authorities to abolish the death

Under the new législatic;n which came into effect on | January 2007, all death.

. reforms aimed at abolishing the death penalty, According to a source it is hoped that

thisisas'rt;p;wards full abolition of the death penalty,”

€ Z1st century global trend is towards the ab'olition of the death pena

e el ey i g th ]tY'

recent times, there are.more abolitionist countries that do not contemplate the death
66. Id. ¥

67. 428 U.S. 280(1976), >
68. 458 U. S 782'(1982). . J

o5 INTERNATIONAL, supra note 52

> 70. F. Harting, Trends in the (7
ACADMOFPOLTHCALANDS[ s eaf;f;{’::;g;ﬂkﬁm!, 284 ANNALS OF THE MCANa

«71. : -
Anmesry'ﬂm"lm_lpl'cssﬂ;eltag, Al Index: ASA 17/057 12006 31 Oetober 2006)
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-only-are-called abolitionist. Countries
.but ‘have not executed any one duri

’&é.ath penalty is in force and executions do take place,

42 Ea;r African Journal of Peace & Human Rights [Vol. [3:1
pcnalty,i:-t their laws either for any crimes (whether ordinary crimes, crimes in wamme
or other “exceptional circumstances), or for ordinary crimes.s The Jorpaman

has been

Govemnment’s decision to @bolish the death penalty for some crimes
considered a poditive but insufficient step. According to the International Federation for
Human Rights (FIDH) as it released the preliminary findings of a fact-finding mission
{hat visited the country#n July 2006, Jordanian Parliament started deliberations over the
proposed amendments in August 2006.” Among the nations of the western world, the
U.S %stands on fop of the list of countries that still retain the death penalty for crimes
and still execite juvenile offenders. e

The United Nations has now classified countries in relation to their position on :

the death penalty. Countries are classified as abolitionist, abolitionist de facto or
retentionist, Countries that do not contemplate the death penalty in their laws, either
for any crimes—in wertime or other exceptional circumstance—or for ordinary crifies

at retain the death penalty for ordinaty Grimes
as retentionist meaning that the
although in some retentionist
thé U.S. top {he,list of the

abolitionist de fakto. All other countries are defined

countries such executions might be rare. Nigeria and

retentionist countries. Kenya on the other hand is an abolitionist de facto_country.

Although no known exccution has taken place in the country since 1987, the death
sentence remains formerly in the statute book and today more than a thousand are
currently under the sentence of death.” PR,

The increase in the number of organizations advocating for the total abolition
of thé death penalty is another recent trend. Many human rights organizations in both
thg U.S. and Nigeria have condemned the death penalty 2s a barbaric ang ruthless form
of punishment. Topping the list of such organization is Ammesty @maﬁqﬂ in all the
copntries of the world and several other national and local organizations.

., The method of campaigns used by the vm‘lousorgauuatlonshasbefnmmsed

with diverse innovations to catch the A t
public. These include publications and press releases.” The press releases give
, information to the public about the actions of the govemments of Various gountries on
the death penalty and information about executions that have taken place, the number

_of exectitions, pending execytions and many issues about the death penalty. ;Acc‘grding

7
ek

' '

.

- » 5
§ L

72 Jordan: Abdiiion of the Death Penalty for Some Crimes Symbolic at Best, FIDH Press
_Release, 16'August 2006. . : A

s * * 730duo], supranote 36— . g. Ity £
..'__.,,","._ 7%'Ammmwamu30. Gl —

R, b )
e L

attention of the government and mobilize the

b

B

e

> the last ten years“or more -are-considered .
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to one such report by Amnesty International’atotal of 106 countries have abolished
the death penalty in law and practice. Eighty-six countries including the U.S, and
Nigeria retain the use of the death penaity. Human right"activist have joi d > .

global trend and glamour to abolish the death penafty . gones e

| Another trend in the global abolition of the death b i .

diest setons by difrent xganizaios, including pekatl demonsigens. T
Abnhtwm_sl Action Commitles, an ad-hoc group of individuals committed [n : it lf
and cffecr.n_fe public education for alternative to the death penalty iarmedc s ;- 1
demonstration on January 17, 2002.7 Other activities that are orﬂanil;ed in th}1 Pl:;ll:_:c. ol
move include fasting and vigils” encouraging persons to be walking billb a:das i mt;;n
abolition of the death penalty by wearing t-shirts, sweatshirts or buttons tlc;m ad ol
the abolition of the death penalty.™ In the recent wake of terror®m worldwid, A
countries have reacted by enacting Anti-Terrorfsm Laws with offenders fac?:gi’ csl::lt}:

penalty. In the United States, the Sept inci :
tcrrorgm Act” : ki mcil-dﬁ.m ¥ C.ongrcs"s-to Pass the Ant

penalty globally, a few countries are reintsoducing it whi et =)
of offensos_ that already have the death penalty. gIr'1 agldﬂii%mioa;iaj:gg;t o hﬁ?
.':2;1tcInpla‘a‘;;;l'g.z;m:!v dcbatinz];a thé issue. Abedrding to Uschanova, Britain r:zf:g:ssth:
only country in Western Europe whe g :

iously prpased® P e a rctumll to the death penalty is regularly
. In Nigeria, the introduction of Sharia law in certai igeti
is another trend in the global mdve to gbolish the de::hm:;g:; OTzﬁ?:_rflg’?“?
dx'scusrsum 1s necessary for a proper ynderstanding of the history i;fthe Penal ]é o‘;m?
Nigeria was greatly influenced by Islamic Law. The introduction of Sh oy
northern Nigeria is not new or strange. What can be said fo be new is the ad LR
the Sharia as the foundation of governance arg its expansion into the crimi gpon. ot
system. The principles in the Sharia Laws are deeply rooted in the reﬁmf I:hus;-ce
Islamic Law in Nigeria has its origin from Saugi Arabia. Itmimpwﬁzl;llo i
ngm.-xa tlm:fugh the early movement of spreading,the religion beyond he ﬁ?o nti erx;
Saudi Arabia. According to Johnston, the arrival of Islamic law in northcmnNic;ser?a

—took place in the middle of the T4th c'em‘}f}’#-'rhe-stmngest 2 A diskiuiching
. |

75. THE DEATH PENALTY IN THE WGR.L'D CABNTAL PUNISHMENT ACTS
EIGURES (n;ne 1999), <http:/amnesty.ipdm/world heml> - » i E At A
e > > N bl - & $
;7 ff' Abolitionist Action Committee,at <http://www.abolition.org>
78. See, Abolition Wear, at <hgtp:/www.cubidp.org/aboljtionwear. httnl>

= 79. See, Anti-terrorism and’ Effective Death Penalty Mﬁmdm.ﬁpwwm_oz_hm,

- 8_0._T._I;‘.._USC}L«N0\P,$AHTAL Pums'm@'r_nqh{mmaamgi LAW AND CULTURE (N.D.).
i . ' -‘-I _‘ g ‘-.'_':_o --.-“M_" ==
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L]
character of Islamic Law is that it is edseiitially religious, as against other types of laws
that are mainly secular, It is regarded as divinely inspired and consemfe_nﬂ}’ }mmumble. 9
According to Al-Mawardi, crimes ugder Islamic Law are legal prohibitions 1mpo_sed by
God and punished with the penalties of hadd or tazir.*' Unlike Customary Law, it does
1ot derive its validity from popular acceptance. The West African Court of Appeal in

L
2007)
£ ’

(

Towards the Global Abolition of the Deatl Penalty "5

. katown as sihag,” tobbery where death results, but property was not seized.” ahd
" robbery where murder was committed and property was seized.”> = | © :

] 3. tiis e * .:: $
» Itis Important to point out that in all the offensgs except thé last, the death
~~—-—penalty is stoning and the sexually related offenses only apply to wdmen. In the last

- offense, the execution is by crucifixion. The introduction of Sharia law into some states

in Northern Nigeria has resulted in religious upheaval in Nigeria. Coupled ‘with this e

Avoola & ors v. Folawiyo & ors™ held that customary law and Islamic law “mean the
same thing.” However, Karibi-Whiyte, Justice of the Supreme 'Court, disagreed wnjl
this equation, arguing that equating Mohammedan law with customary law 1s
demonstrably wrong and clearly misleading; that the two systems of law are not
indistinguishably similar.*’ ¥ [ —— :
géndcr S?“.I(‘iCt Islamic legal theory, offenses must be defined and the punishment
stipulated. Islamic law pumishment for criminal offenses is one of ‘the most
contraversial clements of Sharia law, and the introduction of Shar{a law‘ mt? some
northern statcs in Dligeria has created a-lot of controversy, Jed to religious dm!muaEces
resulting in manydeaths. Most rele\;aqt ta this article is the :_i?:;fh_penalty aspecl,*qi the -
law thas has led tq the interventjon by many organizations on the issuc of human rights
and the death penalty.* ; '
Abuuf twel?(; States in thenorthern part of Nigeria have adopted Shafia law,
with some similarities in the provisions of the laws in the different states t}mt.havc
adopted jts Zamfara state was the first state to adopt the Sharia Penal Code Law in tlhfe
year 2000,* followed by Jigawa, Kebbi and Kano States in the same year; Bauchi,
Bomu, Gonibe, Katsina, Niger, Yobe States adopted the Law in 2001, whlle. Kaduna :
and Sokoto did so jn 2002. In section 93 of the Zamfara Sharia C_ode, the de@
penalty®® is listed 3s one Of the punishments to which offenders are liable. There is
‘however a special frovision for juvenile offenders. A juvenile offender who has
reached his’seventeenth year of age, but has not reached his eighteent yet may have

was the story of a woman sentenced to death under Sharia law in the Northern State of
Sokoto for having been found guilty of premarital sex. The event was monitored by ali
intcrj:.m'tiona] human right agencies and letters of appeal were sent to the Nigerian
President. Human Rights Watch condemned the ruling of the Sharia cqurt that
-sentenced Safiya Husaini Tungar-Tuder to death by stoning™. The pregnant convict
had her male partner set free for lack of sufficient evidence.* The cruelty of rﬂfs
e

. sentence was enhanced because the convict was pregnant. There was-an outery that

s.!vntenr:o. was against international law that strictly prohibits the imposition of the

. capital punishment on pregnant women. With the outcry fiom many ‘organizations

-+ withinand ouiside Nigeria an¥ keen international interest shown.in the case, the convict

was relgased'by a court of law. This case was the second sexual vase. matm

Sharia law into international headlines. In September 2000, the Sharia court in Zamfara
State sentenced another teeniage girl to 180 lashes<for premasital sex. , :

! Another noticeable trend involving the death penalty s the recent debate in °
some tfountries to resuscitate the death penalty that had for years lain dormanf in those
countries. Oduol gave the example of Guatemala and the Philippines that both adopted
death by lethal injection of those on death row afier the officials of both countries
visited the U.S. to witness how it was done. This is certainly a dangerous trend. % Until

" -, now, opponents of the death penalty appearcd to be ga!ning ground. This is because

many countries of the world have abolished the death penatty ejther m,whole or in part.

s ] - . ae . b
his death sentence raviewed.” Several offenses attract a penalty of death under Sharia | These countries include Mauritius, Moldavia, South Africa, and Spain. * The new
law. Adultery and fornication-known as zina,"’ rape,™ sodomy,” incest,” lesbianism 4 Constitution of the Ivory Coast included a clause on the abolition of death penalty.”’
o . : There appear to be a set back for the abolitionists. This is because of the introduction
SR P I of the death penalty in some countries. For example, the Gambla reinstated the death
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penalty that had been abolished since 1988 and shortly after this Zimbabve also hanged

» a prisongr.. This »as significant because it was Zimbabwe's first executionof a

condemned prisoner since 1988.% In Kenya, there are fears that Kcr&a nl'light bereager
to go Zimbabwe's way. -In the write up by Oduol, the last execution 1n Kenya was

carried out in 19§7, but in 1996 there were debates urging the resuscitation of the d_e'ath :

penalty.”

]
IX. INTERNATIONAL AND NATIONAL EFFORTS TOWARDS
i : ABOLITION -

a4

Members of the international community have shown a sustained interest in the issue

of the- death penalty. Human right groups, the United Nations and many, non-
governmenta] organizations have contributed in diverse ways to the abolition movement
of the death penalty. In the United Nations, resolutions have been passed to limit tlte

}
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1977 Additional to the Geneva Convention of 1949;'* Protoc::l I of 1977 Additional
to the Geneva Conventions of 1949;" the Afiican Charter on Human Rights and
Safeguards Guaranteeing the Protection of the- Right*of ‘those Facin ¢ the Death

Penalty."” All the above instruments are international and national treaties binding on
all state parties. Any state, which becomes a party to o or anothef without entering
any reservation to a particular article, is bound under international law (o respect (he
prohibition of use of the death penalty against juvenile offendars. Ty case of (he
Safeguard Guaranteeing Protection of the Rights of those facif the Death Penalty, it
is not a legally binding instrument. The UN‘General Assembly without a vote, a sign
?f: 2 strong consensus among nations that the provisions should be observed endorsed
it. '

T - f y — T ==
3 X. MYTHS AND ARGUMENTS ON DEATH PENALTY

gy
There are arguments for and against the imposiﬁm; of the death pendity. There are also

2857 (XXV1). In order {o guarantee fully the Right to life, provided forin Article3 of
the Universal DeclAration of Human Rights, the main objective to be pursued is that of
progressive restricting the pumber of offenses for whlc.h cgpital pumsk’qnent in :ﬂl_
countries'® The, United Nations Convention on the Rights of the d_n]d YCRC)
prohibits execution of anyone who is under the age of eighteen at the time of crime.
Nigeria ratificd this instruraent on 19 April 1991. It has now been clom&fbcated info 2
national law and the Children’s Rights Act of 2003. The United‘ States is yet to _ranfy
"it. This is not the only intemational instrument prohibiting impoﬁmg'death penalties on
juvenile offenders. Another international instrument is the I.nter:naﬁonal C_ove_nam on
" Ciyil and Politigal Rights (ICCPR).'” Both Nigeria and the United States Talified the
treaty however; the United States reserved the right to execute }u\rem'll:: offenders.
Other legal intemnational instruments relevant to the efforts towalrds abolition of Qeath
ty globally include the following: The American Convention on Iquma.u Rights
to Abolish the Death Penalty;'® Protocol No 6 of the European Convention gn Human
Rights concerning the Abolition of Death Penalty; the Geneva Conyention relative to

—application-of the death penalty. In 197} , the General Assembly passed Resolutidn

*the protection of Ciilian Persons in Time of War of August 1949;'", Protocol No. 1 of

myths arl religious beliefs helll in different countries. The effect 15 that while thére are -

global efforts to abolish death penalty, there are some groups of people still pressing for
the enlargement of its already‘dccmcd wide scope. ¢ '
t AN
A. Arguments Against ' M )
W er 4 0
It is argued that Death Penglty is inmeversible; therefore there are higher chancé.s of
innocent persons being executed." It is said that where an error is found in the identity
of the accused person, once executjon has been Ef:am'ed out, the innocent person can
never be brought back to life. This is illust_mgc'& by several dramatic pre-execution
releases, where the innocence of the convicjis ﬁfo{’ed befpre the execution, In Nigeria,
the case of Nosiru Bellgv. State'” illustratesythis argument. The accused person, who
had been sentenced to death by the High Court, was executed, while the appeal was
pending before the Court of Appeal. The deatly penalty is also arguel to be an expensive
method of punishment. For example, in Texas, tgxpayers are said to spend an average
of $2.3 Million on each execution while lifetifne incarceration costs from $800,000 to
' fad ) ) i [ : B Ta i
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Al i L : ion takes away resources for
$1 Million. It is argued that the exorbitant cost of executio s y

ity'interests sueh as hospitals, public safety and jobs.
o cor:nm;tﬁle? line of argum‘er:t contends thit the long interval between the death
sentence and actual execution is unjusf. The time g varies from two to over se\fft:flt::[?
years. Itis argued that the psychological suffering caused. by forelmo?vle_dgc of {:ewhc;
an inherent expectation of death, defies quantitative description. A cnrmn;]ogis e
conducted intensive studies on death row pfisoners conclud'ed that t?llsy 0 t;n 1£;31h ‘of
individual personality traifs.""! Byron-Parker was executed in Georgia on the

December 2001, He was sentenced-to death in 1984 and has been on death row for S

ears.''? It has also been recorded that during public cxc'cutior!, other crimes

:::i:[::ﬁumni{ted. In England, it was recorded'that at public execution, pick pockt‘%ttl:;g,
rioting and similar offencés for which the death penglty was imposed 5:1;;3 committed.
The argument therefore is that death penalty is not a unique ﬁicter‘ren_cc. o e

_ 'The death penalty is argucd to be moiaily Wiong ﬁga barbaric. Itis sa dloe
an assault against a persan atready restrained by-the state.—— {he physical r@mﬁﬁsiblé
by electrocution, ghssing and hanging has been argued as being '_u.nquia_.rzl ¢ ﬂcs}; '
According to an Ammesty Intc_rnafiona report, prisoners undergo burfunlg 0 Lot
during electrocution, agphyxiation during gassing, tearing qf the spinal co {3 s
hanging, Tespiratory paralysis duringypoisoning and destruction of vital m‘gamtfiT e
central nervous system during shooting.'”® It was ﬁu‘th_er reported that .at a‘ ot
executien in 1990, a malfunction of ihe electric chair equipment caussd ﬂa.rm,; Dn 11:1
six inches ahove the condemned man’s head each time the current was tumd:u e Lliéd
1992, eleven riinutes clapsed before a prisoner died after h_c reacted to thcha thgsdcath‘
in the lethal injection used in his execution in Oklahoma. Ttisalsoargued { : tthe -
penalty does mot accord with'the ciyilization of the 21st century and global move

abolition of detth penalty.

R Several critics of fhij death penalty have argued that it does 1_10? to advance
justice, particularly since the taking of humanylife cannot be regarded as justice. Coretta
Scot King, whose husband and mother-in-law were murdered, said:

.@:s_ o whose husband and mbther-in-law has both died the victim of _
murder, I stand firmly and unequivocally opposed to death penalty. 3
»

110. AVNESTYINTERNATIONAL, Supranote 52. . :
11l. Amnesty Intemational, Cruel and Degrading Punishment, <http://www.amnesty-

abolish/cruelanddegrading. himl> .
s e 112. AMNESTY INTERNATIONAL, supra hote 30. 4 ; :
113. Last MILE TOURS, note6. -
114. AMNESTY INTERNATIONAL, gupra note 52*
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5 therefore be invoked. Others argue that the death
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{ ’
An evil deed is not redeemied by an evil deed of retaliation. Ristde is: ’
A i i 3 = - [
p S v advanced in the taking ofa human life. Morality is ngver u pheld
s & : by l'egalized murder.'"® ; 3 eld,

o

forgiveness and that the argument of “an eye for an eye” is an Old Testa

It was further argued that the first recorded murder by Cain of his Erotz}:;nitnaggrl‘:;;i
did not fesult in the killing of Cain but another punishment of banishmen® and
blacklisting of Cain and the name became anathema. Regarding the use of DNA testin
t_n.ofder to connect an alleged murderer to a crime, an expert on DNA argues that th§
test is not infallible."” Genetic tests are a powerful tool if everything is done correctly.

However¥it is argued that the human element should be considered ey g L
are ot perfect.'® , 1 : ';and himan b¥ings
3

* B. Arguments in Favor

1 ‘{l : L]
- T TN T 6 R e = L35 2
e supparters of the death penalty have argued that the mosaic rule in the serint:

51.Ipp5rts the death penalty. “An eye for an eye,” which is a retributive Th:ahoi'ysigﬁlr;

th : penalty #ffers a scnse ‘of finality and

. itisycarried out relatively quickly. It is further said to offer ‘t;ot}usi'aecific and general
deterring effects. The death penalty is argued to offer a form of restitution to the victim

or to the victim's family. It is argued that death penalty is the most severe form of

punishment for the gravest crimes. Moreover, wijhrecent technology, the element of

error and execution of innocent prisoners is removed. ,ThE Kenya government justifies

the use of the death penalty on the basis of intemational law. It is sajd that International

Lay does not know any legal norm or custom that stipylates” that thg legitimate

& administration of death penalty after the dye process of law had peen followed amounts

to a breach of human rights.""?
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The religious fargument against the death penalty is that the Scriptyre preached
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C. Religious Beliefs P " |
i i t views on the issue of the death penalty asa
! Rchgwfus gr";;?nscl;l?:‘c" eﬁ?:ﬁig ltfcfct;-ﬁ:lSe:cretary General of the Sypreme Coqnf:ﬁ ‘o_f
fgg? g D‘:qulg:im the application of the penalty is ju§tiﬁe.d if after a proper n;?: ::fi
acmz:ad is cmw’iclcd. He stated that the Koranic view 1§ that God qu?én? :djcally
sver ho commits murder must be puanished b3f death. H;s‘ views differ hh .
wmy:ncs;”of Usha Sha, Convenor of the women'’s wing of the Hindu Council Wi (t)h sags
gl?l?ﬂléol{indus are completely opposedito the de‘ath per;a_]ty. The l-ieaddofb the g:li Sg cl:;
Church in Kenya is also of the view that capital punishment should be &

»l2l

because as he says “Nobody has a right to take another persony tihes

4

¥XJ. CONCLUSION: A I‘ROGI}ESSIVE MOVE

 The United States and Nigerfa have continued to retain the death penally in their laws.

The United States is perceived as a ,dcmoa-gqc davc‘h:%?cé tg;:;ngymﬂ;; h_a g:;c:
direction to other countries in many v:'ays. The Unit ik issumgmmdﬂowmr,
ogressive force for human tights and & pagesetier oh many politic 5 e
gzegsﬁ“.d taken by the United States on th isgue of the t%e:;h pc;lalty lat]‘:%t\'}zn:rcagl:ights
- ol i ich the country has espoused in favor ol human ;

?!1 o cﬁnsst::;: ::::llz?zd“tz;cgcek slart"n:t'rgr on the 9th of December 2001 as © .Hjsman
ll}s Un{v ” Humai ri'ghta drganizations expressed concern that even during that
s /0 executions took nlacé in two States in the United States. The .fact that
T hment undermines the United States claims to be a progressive force

gsﬁ'ﬁﬂg;ﬁhoum propel the goyeramient to d?clare a Federal moratorivm on

i1 p:;iﬁ;:ll‘l?ze?:tu;ned to democratic :ule after decades of military dictatorship.

draconian laws were enacted with harsh
i i t, many
i with the emergence t0 power ofa dtic governmen
pﬂ;lhﬂsi ;150 :::: rl;een repealed. It is my contention that additional steps shf:uld be
- {t)af]':elf :: a:olish the death pedialty. ‘Already the offences that attract death penalties have

drastically reduced, and the global moye is towards the total apolition of this form of

unishm i iti jon in the number offences
i It is noted that in addition % the redu?non in the fi

patu-actm' mth%e de;sth penalty, the mode of exgcution has improved 'w1_th t]_:e- abolition of
death bygﬁﬁng squads. However, the introdugtion of Sharia Law in Nigeria appears to

1
1 e ¥
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Musgveni was determined lo stay at the helm of power. Thus, in assessing thc__.

contribution of the 2006 elections to the democratization process in Uganda, thereisa~

need to look back at the past twenty years of Museveni’s rule, to examing the change”
from the Movement to multipargy politics, and to gauge how these changés inﬂuenccﬁ}' :
the conduct and outcomes of the 2906 elections. Most importantly we need to inquire
whether or not these elections created opportunities for enduring peace and stability in
the country, = =

A retiospective view f Uganda's recent political Jandscape indicaes that the
country has had what can only be described as “exceptional politics.” While the end
of the ,coldswar and the fall of the Iron Curtain heralded a period of transitions to
democracy in previously authoritarian regimes, especially in Africa, Latin America,

Eastern Europe-and -Southy Asia, -the Ugandan leaders skirted the wave of..

democratization. By creating the “Movement” or “no-party system,” Museveni was

2blz to dodge local and international pressures for a fully funclional multipariy |

democracy.! The (no-party system” was used to conviace the dunor countiies as well 5 N
the World Bank that it yas aq alternative .

10 bolf}-multipa_qty and one party democracies.” The basis of the no party system was
that candidates stand fo¥ elections as individuals rather than as agents of political :

parties, *+ ; S - P :
Ubanda achieved independence from the British colonial rulers in 1962 ubder |
amultiparty dispensation. The British were not successful in forging anational identity . |
among the colonized peoples, to the extent that ethnic cleavages and conflicts
, dominated politics, even though the country was largely peaceful duringithe latter part
of the colonial era. However, most of the post-colonial period in Uganda has been
ddeged by persistent conflicts, dictatorial regimes, economic hardships ahd the near- .
collapse of-the'state. The immediate post-independence “honey-moon” with multi ty o
dcmocraéy was short-lived. Given that then Prime Minster, Milton Obote ousted the |
non-executive President Edward Mutesa in 1966, the rest of tht period up to 1970 Was
chiaracterized by the harsh reality of Obote suspending elections that wefe originally |
due in 1967. Idi Amin’s military coup in 1971—ostensibly launched to restbre -
“democraticrult” in the country—followed. As it ironically turned out, Idi Amin’s rule *
+ (1971 to 1979) was to be the one of the most brutal and cruel regimes in Africa. The
post-Amin’s Period from 1979 tg 1985 was one of unstable regimes that lacked eithef
effective confrol ‘or sustainable economic programs. Moreover, the 1980 génerql
election that retumed Milton Obote to power was not only controversial, the results - »
» . - -—

1 ‘_E.D.'Apter, Democracy Ifbr Uganda: A Case for Comparison, DAEDALUS (1995). "_ ¥
, 2. Most World Bank papers on Uganda credit the Movement as an inmovative method
of governance. % : :
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were fraudulent and seriously contested. This sparked the five-year bloody guerilla war
that lasted from 1981 to 1985 led by Yoweri Museveni, which left thousands dead.
-Against thg above history, there was a collective sigh of relief when the NRM
eventually assumed power and introduced 2 new systerm of governance that came t be
known as the no-party system. However, many critics questmnc_d tie claims by ¢
regime (hat the Movement was an “all-inclusive, non-partisan, broad-based
to democratic principles such as participatory degocracy,
ons, individual merit as a basis for political competition,
] L]

‘organization, conforming
transparency and accountability.”

1L BACKGROUND TO STATE COLLAPSE AND THE PERSISTEYCE OF
; CONFLICTS :

+
-

¢ in 1986, Museveui p;c.m'i_g.e-j arcgimeof “funﬁzmemal change”
Scratic governance, effective represcniation, a better economic

that yould include de

%ife for the ordinary Ugandans and free and fair elections among its benefits. Running ¥

the state through a “no-party” system saw Museveni unclected at the hekn-of bowcr for
ten years (1986 to 1996), while organizing dther clectidns for representatives at various
local levels that served to legitimize his regime. Howeter, since the writing of'a new
national constitution in 1995, Uganda has had three presidential eld:ti'ans‘ (in 1996,
2001 and 2006) whick Museveni coau;o‘.rersia.ll,‘,f won. At all these elections, mosl
observers have consistently pointed out thaythe ground has never been level and fair
for all the contestants pointing out particularly that the rulmg party has not.only been
part of the state apparatus, funded by state resources for el'cctlous of its candidates, but
also bending the rules of the polling in its favour. "Ih?z_e is'ng doubt T.hat the no-patty
system effectively undermined the practice of competitive party pol!.u::s.

Most analysts acknowledge that the ramifications of state policies and programs
undedtaken in the 1980s in Uganda reflect the turbulent events the country suffered in
the 1970s and 1980s due to bad political leaders.* This hz.d.sigmﬁcant implidations in

-

% 3. Article 70 of the Constitution. See, J.J. Birya; Politicgl Parlies, the Movement and the

Refemdxjn o:r;fliﬁcd Systents, in NO-PARTY DEMOCRACY :f:pma(}. Mugaju & J. Olola-Onyango

eds., 2000) . See also, J. Oloka-Onyango & J. Mugaju, Revisiting Mulgjparty versus Movement Debate, in

NO-PARTY DEMOCRACY IN UGANDA (J. Mugaju & J. Oloka-Onyango eds., 2000). For a detailed account

on “Third Term" politics in Uganda, see J.A. Okuku, Beyond Third Party Politicst Constitutional Reform
antd Democratic Governance in Uganda, 11 EAST AFR. J. PEACE HUM. RIGHTS (2005).
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: 7 ]
terms of gn(i.erstandmg the process of democratization. First of all, the process of
democratization has to be understood within the framework of the macro-economic
reforms undertaken by the NRM governntent commencing at the end of the 1980s. It

_is also connected with what has come to be knowmas the “era of recovery.™ Secondly

it may be understood in terms of advancing the idea of “good governance.™ This
implies that the democratization process is premised on returning government to the
people and the p_coplc lo government. But most importantly, this process may be seen
in terms of rebuilding the institutions of state and mitigating conflicts. The literature
on post-conflict recovery and rebuilding of the state reveals that, by 1986 both the
Ugandan economy and Society had collapsed.” Collier notes that by 1986 when the
NRM ‘came to power, 7% of the population was displaced by conflicts, per capita
income had declined by 40% since 1971, the stock of capital investment had greatly
declined, contract enforcement had broken down, political and bureaucratic leadership
had become opportunistic, and -cojruption was easily tolerated in public service.®
Above all, lie system of trust had totally coliapseds While Museveni and his NJ2M

_have worked towards economie-recovery they have however, prgsided over a country

tomn apart by violent conflicts fOf_?O years.
; b

A. Elections, Conflict M&i:‘agém_'eri! and Peace Building

= o £
Muse'tfcfm 8 Ugar}da ha_s had four fundamental problems connected to the management
of political ponﬂ;'ct._ First, Museveni has had to deal with a fragile country tom apeart
by decades of conflict; Secondly, he has tried to use the army as a key actor in order

to sustain himself in power. Reliance on the military has undermined the legitimate

means of m-gmizing c_ornpci@iipn for political power. In Uganda since 1966, the ary
has been, and remains thg key arbiter iy political conflicts. Thirdly, as a regime with
an inspfficient popular bage, the NRM has used the state machinery to suppress
legitimate opposition or even simple dissent.  Fourthly “personal réle” in

. Uganda—especially under Museveni’s regime—has been aided by cliqueism and

monolithic tendencies, the ki.nd,of regime where leaders keep their positions using the

L] - - -
AFR STUD. (1995). — e

2 ai= A e BTG »
5. UGANDA'S RECQVERY: THE ROLE OF FARMS, FIRMS AND GOVERNMENT (R. Reinnika & P,
Collier eds, 2001). g VERNMENT (R. Reinnika & P.

6. Brett, supra note 4; REGAN,supra note 4; and A. NSIBAMBI, DECENTRALIZATION AND CIVIL
SOCIETY: THE QUEST FOR GOOD GOVERNANCE'IN UGANDA (1995). ¢

7. See e.g., M. Ottaway, Biitding State Institutions in Collapsed States, 33 DEVELOPMENT AND
CHANGE (2002). , i 3 Tk ' i X
8. P: Collier, The Challenge of Uganda's Recoastruction, 1986-1996 (Paper writtan for the »

World Bank, 1999), at 2. See also, Collier & P@d’]mn, supra nofe 4.
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, coercive state structdres. These tendencies have reproduced authpritarianism'and

insurgency. Insurgencies have become 2 permanent threat to the prospects for
democrdcy in Uganda. : 5

* It is often argueq that nations achieve and sustain peace when ballots zather
than bullets determine who leads the people. In Uganda, much of the country’s history
has been domihated by leaders who either through military coups d'etat or guerilia *
warfare have shot themselves into power. This negative legacy seeis 10 have been a
catalyst for insurgencieg. During the time of Idi Amiin in the 1970s the people of Lango
and Acholi who dominated Obote’s army witnessed untold suffering. This was despite
ghe fact that both Obote and Amin originated from Northern Uganda., When Obote
returned to power (from 1980 to 1985), the people of Buganda—in the area known as
the Luwero Triangle where Museveni staged his guerilla war—suffered at the hands of
his unruly soldiers. o

When Museveni cap‘mréd power in 19806, 2 new Wave of insurgeney erupled in

the North @d the East and Jater in the West. The Morthern war (now in its 20% ﬁir)

has been the longestin the country’s hist

K has destroyed social i tructure, und%ned economic growth and retarded human
‘development. People have lived in filthy camps, children have either béen abductedor  » =
fosced to sleep on stieets (night commuting), school-gaing childjea have lost
opportunities for education, avoidable discasc and death have easily claimed innocent ;
lives. While thefe has been rclative peace and prosperity in most of the south of the
country, there has correspondingly been raisery and abject poverty in the north.
National statistics show that while the national incidence of absolute poverty is at 40

» percent, it is well over 70 percent in Northern Uganda. This, in addition to the high

incidence of HIV/AIDS. It is estimated that the nationai rate of HIV/AIDS infection
stands at § percent, but for most of northern and eastern Uganda the greags isbetyeen
18'and 31 perceht.”

* Considering the above situation, some political obsérves have afgued that
Museveni’s regime has created “two Ugandas.” For example, it has been argued that,
“Forhe last 20 years, bding born in the North means one is literally condemned to
poverty, 'no education, life in camps and ill-health.”"" This has created terrible hatred
by the Northern people against the people of the South. An Acholi elder from _E‘ffiﬁh__ 3

2ot i) sl e ek s ;

¥ig, '.;\t the time of writing the government is involved in on-and-off negotiations \n-tith the Lo}-d’s
Ru?smpemm)mbﬁnganmdmmew. g bt
' +10. Filippo Cianta, HIV Seroprevalence in Northern Uganda: Complex Relationship bgtween
AIDS and Conflict, 4 J. Mﬂ;&PERSON{ZOO?.). . -
11. Alice Alaso, We Need Equal Resource Distribution, THE DAILY MONITOR, July 19, 2006,
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. yet it shows 1o signs of coming to an end.’
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be an obstacle in the way of the progeessive move towards the abolition of the death

penalty in Nigeria.™ 5 _

Tt is however apt to state thaf in November 2003, the then Attorney General of
the Federation inaugurated a National Study Group on the Death Penalty. According
to the chairperson of the Study Group in the foreword of the report sublmitted, the study
group was inaugurated at a time when there was great concern for improvcn;ent in the
administeation of Criminal Justice in Nigeria.'" At the inauguration of the Study
Group, the then Attorney General stated: »

Can I say from the onset that thesFed®ral Government of Nigeria has
fio position on the issue of whether or not to rétain the death penalty
in the laws of Nigeria. Government believes that ultimatsfy the people
of Nigeria must be given the opportunily to participate fully im the
discussion on this issue ... The Federa! Miniglry of Justice welcoines
multiplicity of discourse on death penalty grounded in Hifferent
; _cu,},tur_e_s _and religions.and firmly-believes-that-different visions T
contribute to our understanding’ of " the ‘varied and many issues
involved.' ¥
A

- "-‘ i

* Members of the group represent a varied range of interests ﬁsluding écademia, religion,

civil sosiety, governmental jusiice agencies, National Human Rights Comimission agd
the media. The mandate of the group was to review arguments for and against
abolishing the Death Penalty; cgnsult with all stakeholders, including accepting
memoranda on the issue of Death Penalty} and produce a policy document to guide the
Fedoral Government of Nigeria on the issue of Death Penalty.” On the policy options
for the Federal Government of Nigeria, the Ngtional Study Group on the Death Penalty,

advocated for an enhanccc} investment in the Jystice Sector, noted the high number of
inmates on death row and recommended that the sentences of these inmates should be

cuy:mntedto life lmpnsoum:m. The Group recognizing that “a systeya that would take
a life must first give justice” made a recommendation for an official moratorium on all

. 2 . = ¥ L3
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122. Second Optional Protocol to the In ional Covenant on Civil*and Politi i
aiming at the Abolition of the Death Penalty, G.A. Res. 44/128, Annex 44 U.N.Doc N&Z;l ﬁl 93;.;;

 entered into force July 11, 1991.

123. See, Foreword by the Chairperson of thé National Study Group on the Death Penalty,

" submitted to the Federal Govemment of Nigeria in October 2004,

124. Address of the Attorney General of the Federation at the inaugutation ceremony of the

. National Study Group on the Death Penalty in November 2003. B
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executions until the Nigerian Criminal Justice can ensure fundamental fairness and d‘l.i; '
process in capifal cases and Minimize the risk that innocent people will be exccuted.
Within the context of Shariah Law, the ;\Ialional Study Group cons.ldered thea
moratorium option. It noted that Islam is a religion that does not conﬁnf: 1L‘fclf ‘to the
preaching of faith alone. 'Sharish Law stands for equality and social justice to
humanity. It stands for the restoration of social justice. The Report of the National
Study Group was submitied to the Federal @overnmentin October, 2004 and_: tishoped
that action will be taken soonest on the implementation of the recommendations of the
Group. .| ¥ X

i Considering the arguments for and against the death penalty, both the United
States and Nigeria should revisit the deatlypenalty as a form of punishment. Looking
at the theory of punishment and its efficacy, alternative and more humane methods of
punishment should be consjdered. Changes in law! and practice concerning th.c degih
penalty may cover a nunibe; of different isgues. It may include nev lc;a?;lauon
abolishing -the death_penalty, restricting the scope as well as the ratification gf
international instrymertts'that provide for abolition of the ‘death penalty. Changes in—
practice may cover non-legislative moasures with a significant new approach regard;pg
the use of the death ‘penalty. Foz example, while retaining the death penalty, countries
may ennounce a mofatorium on its application. Such changes might also ificlude
measures to commute death sentendes. The cost of execution vis 2 vis otlgcr metho‘ds,
the benefits of retaining deaih penalty, the efficacy espegially in relation to ofiier
offendes ryast be also addressed. Both the United States and Nigeria should gonsider
comparable juritdictions, terms of economy, values, the roles they play ins {he :
international sphere in reconsidering their stand on the death penalty. Irl revisiting thg
issue of death penalfydsa form of punishment, an important consideration 10 take note
of is the fact that cougtries where the death penalty has been totally abolished are not
worse off than countries where it has been retained. T

In addition, other factors that may possibly explain the continued high rate of

particular offences inNigeria and United States should be considered and addressed.
The death penalty may nof be the solution to the commission of these of’fe?lces. I*_hgena
and the United States have to urgently consider the death penalty 1ssue m the light of

the protection of'humah rights. Until regently, bilateral relations between the - twd TF__,__ o §rd : £ L

countries suffered a set pack because the United States imposed numerous sanctions on

Nigeria for “human tight abuses.; The return to democratic rule in Nigeria restored the
relationship betwéen thewo. Nigeria plays a central role in the Economic Community
of West African States (ECOWAS), it has participated in many international policies
| ¥ >
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126. The Report of the Natiopal Study Group on the Death Penalty submitted to the Federal
Govemnment of Nigerja in Ocfober-2004. " - v ;
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o me!nbers of the United Nations and several of its spebial and related
______United States anq Nigeria have a special obligation to abolish the death penalty..

the death penalty in a majdrity of t.he_ !

2007] » Towards the Global dbolition of the Death Penalty

* 53
“and taken the lead in articulating the views of developi S .

o ping nations on

. Nigeria should therefore take the bold steps that have been taken by so many isdues.

" S : som¢ other Afri
countyies, like South Africa and Ivory Coast in abolishing the déath pcﬁalg.fnc:sn

agencies, the
g Th?re is still hope for the abolition of

. countries of the world. The global move toward abolition of death penaley's

- - - - : 8 al

in the right jrrcctlon. The United States and Nigeria should not stang al i g
the w:_}rld adopt progressive measures without them. Restricting the
deax? penalty in the two countries and taking steps to eradicgte it.
towzrds global peace for the United States and Nigeria.
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