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TRANSFER OF PROPERTY IN COMMERCIAL TRANSACTION

OSUNTOGUN, ABIODUN JACOB

A bstract

This study discuses the transfer of property in commercial transaction.
It establishes the primary rule that parties by their intention dictate
the time when property passes from the seller to the buyer. Once such
intention is timorously expressed before the transfer of property the
court will give effect to such intention. It explains the default rule which
applies in the absence of the parties’ express or implicit intention.
Therefore sections 16, 17, and 18 of the Sale of Goods Act 1893 are
critically analysed. The article concludes that Nigeria practices a
consensual system of transfer and extrapolates the reasons behind
the exclusion of equitable principles in that aspect of law in the course
ofmaking a vigorous argument for reform of Nigerian law.

INTRODUCTION

The main intention ofparties in commercial transaction is the transfer ofproperty
with the seller as transferor and the buyer as transferee. The seller intends to transfer his
property in the goods to the buyer and the buyer intends to receive same for money
consideration known as the price.1Consequentially, the attainment ofthat intention by
parties incommercial transaction leads to the transfer ofrisk which is a vital topic in the
Sale of Goods. When property passes, risk follows. Both (transfer ofproperty and
transfer ofrisk) are parts ofthe same coin that should not be separated. Therefore,
when a seller successfully transfers his property ifthe good to the buyer, he completely
loses his right as an owner to the buyer who can from that moment exercise the right of
an owner.

OSUNTOGUN, ABIODUN JACOB is a Lecturer, Faculty of Law, University of Ibadan,
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Butsince there is no benefit withoutitsburden in thisambivalentworld, the right
ofan ownerwhich the buyeracquires carries with itthe acquisition ofrisk on the said
good. The risk is no longer that of the seller but that ofthe buyer when the property
passes.2However the seller is not left without any remedy, he can sue for the price of
goods, ifthe buyer has notpaid him.3

Itis obviousthattransfer ofproperty and transfer ofrisk work together in tandem
and on thatpoint; we supportthe venomous attack by scholarsdagainst the attemptof
the Actto divide them.5

It seems absurd and inappropriate to separate two parts ofa coin as long as
they remain one but good understanding ofthe nature ofproperty may support the
contention ofthe Act6that the best way is to separate the two from each other.

Prof. I. Iqweike agreed with the dichotomy o fthe two when he wrote:

“there are some merits in the choice ofthose words, for property in

the goods does not mean a perfect title. It means in the words of

section 62(1) of the Act, the general property in goods, and not

merely a specialproperty.

An owner has the general property in the goods and can transfer same to a
buyer from him. A non-owner on the other hand has a special property and can only
transfertitle thereto to abuyer from him.7

In addition, the rules that govern possession ownership, delivery and title are
notthe same that separation by the Act is in the right direction.8

This article discuses the transfer ofproperty in commercial transaction. Itis
divided into five parts apart from the introduction which isthe firstpart. The second part
explains the importance ofthe parties” intention as to when property should pass from
the seller to the buyer. Relevant sections ofthe statute are considered and a Romalpa’s
clause is critically dealt with. Partthree discusses five requirements to be metbefore rule
one of section 18 can be applied while part four explicates the transfer of property
according to rules two, three and four of the same section. Part five deals with
unascertained goods and conclusion is in part six.

INTENTION OF PARTIESASADETERMINANT FACTOR
The Actgives premium to the intention ofparties as to when property should
pass from the seller to the buyer. Section 17(l)9provides:

“Where there is a contractfor the sale ofspecific or ascertained
goods, property in them is transferred to the buyer at such time as
the parties to the contract intend it to be transferred. ™
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Onhow to ascertain that intention, section 17(2)Dstates:

‘for thepurpose ofascertaining the intention o ftheparties regard
shall be had to the terms o fthe contract, the conduct o fthe parties,
and the circumstances o fthe case. ”

Section 17 applies to specific or ascertained goods only butthe importofthe
sectionwhich isto give precedence to the intention o fparties is applicable to unascertained
goods.1lInspite ofpriority given to the intention ofthe parties, any intention shown after
property has passed is belated and shall be displaced by the five rules laid down by the
Actinsection 18.2

In Dennantv. Skinner and CollomB Abuyer bought some cars atan auction
and paid with a bad cheque, but before the Auctioneer accepted the cheque he obtained
asigned statement from him that the property in the cars will not pass to him until the
cheque was honoured. The buyer who took possession ofthe cars sold one ofthe cars
to the defendant in this case. Hallett J held that the intention to delay the passing of
property could not be enforced because property had already passed before the intention
was made.

However, inAluminium Industries Vaassen B v. Romalpa Aluminium Ltd,¥the
seller supplied aluminium foil to the buyerunder a contractual term thatthe seller should
retain ownership ofthe goods until all indebtedness ofthe buyer to the seller had been
paid. It stated further that the buyer must separate the foil from its own personal foil and
ifthe buyer worked the foil into other goods that other goods were to be held on behalf
ofthe seller. And ifthe buyer sold such other goods manufactured from the foil, the
proceeds ofsale were to be held for the seller. Before the seller could be paid, the buyer
went into receivership. The sellerwentto courtclaiming £50,000 worth ofaluminium
which the buyer still possessed and £35,000, being the proceeds ofsale ofaluminium
foil which the buyer had sold to the other sub buyers. Court held thatthe sellers were
entitled to both.

Though itwas not argued in the Court ofAppeal that the seller’s right to the
proceeds ofsale was a charge which will be in valid unless registered, R.M Goode®b
observed that:

“It would certainly be anomalous ifthe seller o fgoods, by usingan

extended reservation of title clauses, could give himselfa cross-

over security equivalent to that ofthefloating charge without having

to meet any registration requirement.”

But Mocatta J reasoned differently and argued thatthe issue ofa charge did not
arise. He held that:
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“section 95 which deals with registration of charges has no
application since property in the unusedfoils had never passed to
Romalpa Ltd, and therefore theproceedsfrom the sub-sale belonged
to the seller and could never be subject ofa charge. "6

The truth is thatthe Romalpa’s case suprais not sacrosanctand should be taken
with apinch ofsalt. Consequentially subsequent cases on the issue o freservation oftitle
clause seem to meddle with its authority. The problem with the case stemsnotonly from
thejudgementbutincludes the reason for the judgement. The Defendants were held to
be bailees ofthe goods sold and therefore mustrender accountto the plaintifffor the
price and as ifbailmentwas notenough, they were held also to be in fiduciary relationship
and must give accountofthe proceeds ofthe resale.

But the relationship in a sale 0 fgoods is between the seller and the buyer and
notthatofabailment. It may be that ofa debtor and creditor relationship butnotofa
fiduciary relationship. Consequently any attempt by the seller to claim title over the
proceeds ofresale- even if otherwise valid between the parties, will be a charge or
mortgage.T7

InBorden (UK) Ltd v. Scottish Timber Products Ltd,Bthe plaintiffs sold resin
to the defendants which were used with the knowledge o fthe parties by the defendants
to make chipboard. The reservation oftitle clause provided that the resin should remain
the property ofthe plaintiffs until they had been paid. The defendants owing 300,000
went into liquidation. Though, the reservation oftitle clause did not extend to chipboard
and its proceeds ofsale. The plaintiffs claimed that there was an implied term ofthe
contract thatthey had a proprietary interestin the chipboard. The courtheld otherwise.
BuckleyU said that “itis a fundamental feature o fthe doctrine oftracing that the property
to be traced can be identified atevery stage ofitsjourney through life.” Resin which was
the property ofthe plaintiffs could no longer be seen as a separate property having
ceased to exist.

One could explain away that decision as notbeen a departure from Romalpa’s
case suprabecause the reservation oftitle clause in the case did not coverthe chipboard
which was the goods available atthe time ofthe claim. In fact, the court said that for the
sellertoretain an interest in the goods after they were used in manufacturing process, the
contract must have provided so.

However, in Repeachdart®sellers sold leather to peachdarts which was used
to make handbags. A reservation oftitle clause provided that the property in the leather
and inthe handbags made with the leather shall remain the property ofthe seller until the
seller had been paid. It also gave the seller, the right to trace the proceeds ofsale ofthe
handbags. Despite the reservation oftitle clause, Court held that the property in the
handbags could notbelong to the seller, the seller’sright at that particular time over the
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handbags could only be granted by way ofa charge. And since such charge was not
registered itwas void.

Similarly, in Re BondworthDthe buyers bought a synthetic fibre (acrilan), spurn
itinto yam to make carpet. The clause reserving title in the sellers provided that the
sellers should retain “equitable and beneficial ownership ofthe yam. Court held that
there was an outright sale ofgoods with a charge but since the charge was not registered,
itwas void.

Also in Clough Mill Ltd v. Martin2.Clough mill sold yam to Heatherdale, a
fabrics manufacturer at four differenttimes and four separate contracts were entered in
to. All the four contracts included a reservation oftitle clause stating that the title to the
yam and to any other products made with the yam belonged to Clough Mill.

In addition, Clough Mill was vested with power to enter the premises of
Heatherdale to sell those goods for the purpose ofrecouping outstanding debts ifthey
were due butnotpaid by Heartherdale. Heatherdale went in to receivership and Clough
Mill sued the liquidator for the recovery ofunused yam. O ’Donoghue, J. dismissed the
claim holding thatthe reservation clause amounted to a charge which was void for non
registration. Butthe courtofAppeal2allowed the appeal, on the ground that the property
in the yam had not passed to Heatherdale. LordJustice Robert Goffexplained away
the issue ofcharge withoutregistration when he insisted that it was possible forthe seller
to retain ownership ofthe goods (even ifthey have been paid for) to secure the balance
ofthe outstanding debts in other goods from the buyer ifthere isan implied provision in
the contract to do so.

The court explained furtherthatthere was nothing wrong ifthe property in the
new good was vested on the sellerofone ofthe goods used to make new good. However,
ifthe seller seized and resold the new goods according to the term ofthe contract, he
will not be entitled to retain the whole proceeds ofsale but if the sale was that ofthe
actual goods, the court concluded that his rightto claim the surplus could notbe voided
on the ground that it was an unregistered charge.

Conversely, P.S. Atiyah argued that the case was wrongly decided and preferred
decision in RV WardLtd v BignallZwhere the court held that the buyer can not claim
any surplus on the resale. He said: 24

“The only way to avoid this conclusion appears to be to hold that
sect. 48 ofthe Act is insuch cases excluded by a contrary intention,
but the only groundfor arguing that there is contrary intention
appears to be that the transaction is really not intended to be an
outright sale but is intended to operate by way of mortgage or
charge. Consequently, ifthe court in Cloughmill Ltd was correctin
thinking that the buyer might under the contract in that case be

185



International Journal of Law and Contemporary Studies Vol.4, No.l 4 2

entitled to reclaim the surplus on any resale ofthe goods by the
seller, it would seem that they must have been wrong to hold that
the actual good sold were not the subject o fcharge.

In Hendy Lennox Ltd v. Grahame Puttie Ltd,5the goods supplied by the
sellers were diesel engines being used by the buyers forincorporation into diesel generating
sets. The incorporation ofthe diesel engines into the generating sets did not affectthe
physical status ofthe engines. Each engine could be identified by serial number and
could be removed with ease from the generating sets. The reservation oftitle clause
provided that the sellers retained property in the diesel engines until the payment ofthe
price and upon default the sellers were vested with the right to retake possession ofany
unpaid goods. Courtheld thatin such a situation where the goods could still be identified,
the seller could claim ownership ofthe goods. However the sellers in that case could
only claim ownership ofthe third engine as the property had already passed to the sub-
buyers inthe firstand the second engine (which had been incorporated into the generating
sets) before the sellers sought interim injunction.

The court in Clough v Martins supra debunks the mere charge argument
canvassed againstthe enforcement ofreservation oftitle clause by holding that itwas
preposterous to assert that a seller will create a charge over his own goods and vice
versathat abuyer could create a charge over goods which he did not own.

Though, in that case the judgment ofthe court was based on a sound footing
because the court reasoned that property had not passed from the seller to the buyer yet
the criticism and apprehension ofsome scholars over it (the judgment) could not be
ignored with a wave ofhand.

RULE ONE OF SECTION 18
Section 18 Rule oneXprovides as follows:

“Where there is an unconditional contractfor the sale o fspecific
goods in a deliverable state, the property in the goodspasses to the
buyer when the contract is made, and it is immaterial whether the
time ofpayment or the time ofdelivery, or both, be postponed. ”

There are five requirements to be met before rule one can be applied. First,
there must be a contract ofsale between the parties, two, the contract of sale must be
unconditional, three, the goods must be specific goods, fourth, the goods mustbe in a
deliverable state and fifth, the parties mustnot have indicated a contrary intention.

On the first, the rule presupposes that there must be a valid contract in place.
A valid contract is the one which the court will enforce. Elements of contract must be
present; there must be offer ofacceptance and intention to enter into legal relationship.
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There mustbe consideration ifthe contract is a simple contract and the parties must
have contractual capacity to enter into the contract.

Two, the requirement o funconditional contract, has generated a lot o fcontroversy
and confusion. What does it mean to be unconditional? Is it a contract without any
condition? Ifthat is the correct definition, itis difficultifnotimpossible to see a contract
ofsale withoutany condition.Z7

As ifto add to the difficulty being encountered in this respect, section 11(1)
(c)Bofthe Act provides that “where the contract is for specific goods, the property in
which has passed to the buyer” the breach ofcondition shall be treated as breach of
warranty. The consequence ofthat section is that ifthe contract ofsale is for specific
goods and there is abreach ofcondition, the buyers will nevertheless be deprived ofthe
rightto reject goods.

In Varley v WhippDthe court intended to avoid the unfair consequence of
section 11(1) (c) held thata sale ofa second hand reaping machine was a sale ofcondition
even though there was no condition precedent attached to the contract. The court did
that so that the defendant could reject the machine.

Similarly in Olletv. Jordan®which was a case on section 18 rule 5, the court
held thatthe buyer could rejectthe goods since property did not pass to him because
there was a breach ofimplied condition that the fish must be fit forhuman consumption.
It must be noted that in this case like the former, there was no condition precedent
attached to the contract.

Aswe have earlier stated, courts reached wrong decisions in a deliberate effort
to protect the buyers by avoiding the negative effectofsection 11(1) (c).3 The phrase
unconditional contract relates to the contract and not the sale ofgoods2in the contract.
The accepted meaning ofthe phrase is that it is a contract of sale under which the
passing ofthe property to the buyeris notmade subjectto any condition.33Consequentially,
certain terms included in the contract, the breach ofwhich attract the right to terminate
the contract should not make the contract conditional if they are not intended to suspend
the passing ofproperty or the performance ofthe whole contract.34

The Supreme CourtofNigeriaexplained the meaning o fconditional contract in
such away that itbrought outthe clear meaning ofunconditional contract in Afrotec
Tech. Serv. (Nig) Ltd v. MIA& Sons Ltd®when it said that:

“where a contractfor the sale ofspecific goods, as in the present

case, is made subject to a condition which to all intentandpurposes

suspends the passing ofthe property, the property will notpass to

the buyer at the time ofthe making ofthe contract, but only when

the agreed condition as stipulated by the parties isfulfilled. ”
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Butifthe purpose ofthe terms is to suspend property, property will not pass. In
Logan v leMesurier®the Privy Council, affirming thejudgment ofthe CourtofAppeal
in Lower Canada, held that by the term ofthe contract, until the measurement and
delivery ofthe timber was made, the sale was not complete and property could not
pass. It held further that the fact that the buyer had taken possession ofa part ofthe
timber could notbe considered as an acceptance ofthe whole nor could itbe considered
asan admission thatthe property in the timber had passed to him before the storm which
broke up the raft.

The WestAfrican CourtofAppeal considered Logan’s case with approval and
held in Boro ofYenogoa v. Kennedy & Anor*1that the contract was conditional since
the seller must fell the trees, cut them into pieces and prepares them into logs according
to the buyer’s specification before final inspection by the buyer. Coussey, J. explained
furtherwhen he said:

"It is a settled law that in a contractfor the sale ofgoods, ifan act
remains to he done by or on behalfo fbothparties before the goods
are delivered, the property is not changed - the stipulation ofa
measurement and delivery at a particular place renders the sale
conditional and incomplete until those events occur.”

Third, itis applicable to specific goods. Section 62(1)3®defines specific goods
as goods identified and agreed upon atthe time o fthe contract. This mightinclude future
goods ifthey can be identified and agreed upon atthe time ofsale. Butproperty in future
goods cannot pass to the buyer if the goods are yet to be acquired or are not yet in
existence. They are therefore covered by rule 5and notrule 1.

In Kursell v. Timber Operators LtcP9court held that the timber was not a
specific good ifitwere to be fallen in a specified forest for fifteen years. Scrutton LJ
explained further:

"Specific goods are defined as goods identified and agreed upon at
the time the contract ofsale is made. It appears to me that these
goods were neither identified nor agreed upon. Not every tree in
the forest passed, but only those complying with a certain
measurement not then made. ”

Fourth, the goods must be in a deliverable state. Section 62 (4)40defines
deliverable state to mean “a state that the buyer would under the contractbe bound to
take delivery ofthem.” The definition suggests a situation where the buyer is entitled to
rejectthe goods ifthey are defective. Ifthatis the meaning the implications are that Rule
one will be displaced and property will not pass. But that strict construction has never
been applied by the courts.4Therefore the meaning ofdelivery in section 624as a
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‘voluntary transfer ofpossession” may notbe relevant for the purpose ofunderstanding
the meaning ofdeliverable state.83

Be thatas it may, the courts have inclined to interpret it to mean that goods are
in a deliverable state ifthey are physically capable ofbeing moved. In UnderwoodLtd
v. Burgh Castle Brick & Cement Syndicate,4the plaintiff dismantled the machine
which took them two weeks to complete. It was damaged as it was being loaded on a
railway truck. Courtheld thatthe plaintiffcould not sue for the price o fthe goods because
property could only pass when the engine was safely placed on the rail.

Bankes L.J. enumerated the factors to be considered in determining the meaning
ofdeliverable state when he said:

“A deliverable state does not depend upon the
mere completeness o fthe subject matter in all
its parts. It depends on the actual state of the
goods at the date ofthe contract and the state
inwhich they are to be delivered by the terms o f
the contract. "%

In Phillip Head & Sons v. Showfronts Ltd,46the carpet sold must be delivered
and laid by the sellers. Though they were delivered according to the contract but before
they could lay it, the carpet was stolen. Courtheld thatthe property in the carpetdid not
pass because they were physically not in a deliverable state.

The final requirement is that the parties must not have indicated a contrary
intention. Ifthere is no contrary intention, the rule takes effect, even ifpaymentor delivery
or both is postponed by the terms o fthe contract.

In Fayose v. Alaladef the plaintiffasked a man who stayed in England to buy

acar forhim and ship itto Nigeria. The man boughtand sentthe car to Nigeria in the
name o fhis brother. The plaintiffpaid the custom’s duties and the car was registered in
the name ofthe brother who refused to deliverthe car to the plaintiff. Court held that
though the plaintiffhad not paid forthe price o fthe car, yet the property had passed to
him underrule 1ofsection 18.
Similarly, in Talabi v. Mandilas Ltd48the plaintiffbought a vehicle for N 3,087 but
when the vehicle was delivered, the sellerrequested for additional price 0fN853 on the
ground thatthe new price atthe time ofdelivery was N3940. Court held thatthe property
in the vehicle had already passed when the contract was made irrespective ofthe fact
that the date ofdelivery was postponed.

Also in Associated Press ofNig. Ltd v. Phillip (W.A.) Records Ltd49 the
buyers boughta linotype machine butthe goods were notto be delivered until such time
as the services ofan operatorto work the machine would be available to the buyers.
Courtheld that the property had passed to the buyers notwithstanding the factthat the
issue ofdelivery was subjectto certain occurrence.
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Once property has passed the remedy of the seller is to maintain an action
against him for the price. In Osei Kofi v J.E. Mensah®the West African Court of
Appeal, held that the defendant had no rightto seize the lorry which was the subject
matter ofthe dispute despite the default ofthe plaintiffto pay the agree installments. The
court decided that his remedy was in personal action to enforce payments of the
instal Iments by action in the courts. Ifthe performance ofthe entire contract is subjectto
acondition precedent, section 18 rule 1will notbe applicable.8

Intention ofparties that displace the operation ofrule one can be seen in many
situations: Ifthe sale takes place in a shop, property will not pass until there is agreement
on the mode of payment,Rifittakes place in the supermarket, the price mustbe paid
before property can pass3and ifthe price or delivery or both are postponed, itcan be
evidence ofcontrary intention.5In addition, the agreement o f parties on who bears the
risk may be a yardstick to determine contrary intention.%

RULES TWO, THREE AND FOUR OF SECTION 18
Rule 2,3, and 4 apply to conditional sale o fspecific goods. Section 18 rule 2 states%

“where there is a contractfor the sale ofspecific goods and the
seller is bound to do something to the goods for the purpose of
putting them into a deliverable state, the property does not pass
until the thing is done and the buyer has notice that it has been
done. ”

We have already explained the meaning ofspecific goods but for this rule to be
applicable, the goods must not have been in a deliverable state. We have also examined
the meaning ofdeliverable state. The meaning here is that the seller is to do something to
make the goods capable ofbeing physically moved from one place to another. The
property will not pass as soon as the seller does the thing but from the time the buyer has
notice that it is done.

In PhillipHead & Sons v Showfronts Ltd.5 the Court considered the carpet’s
weight and the factthat the seller must lay the carpetto hold thatthe carpetwas notin a
deliverable state. Consequentially rule two and not one should apply and the property
will pass only when the buyerhad notice thatthe carpet had been putinto a deliverable
state.

The issue ofwhether the same principle applies ifitis notthe seller but the buyer
that has to do something was raised in Kursell v. Timber Operators®but the language
ofthe courtis clearthat itapplies only ifthe responsibility to do something is placed on
the seller.
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In Acraman andAnother v. Mortce®seller became bankrupt and could not
perform the acts required to put the goods in deliverable state. The buyer assumed that
tasks and performed the specified acts to be done by the seller. Court held that property
could not pass to him in such circumstance. The rule may not be applicable where the
seller is to repair the goods for example ifa second hand good is to be overhauled®but
section 17 may be applicable in such circumstance though itis still a conditional contract.@

Rule 3@states as follows:

“Where there is a contractfor the sale of specific goods in a
deliverable state, but the seller is bound to weigh, measure, test or
do some other act or thing with reference to the goods for the
purpose o fascertaining the price, the property does notpass until
such act or thing be done, and the buyer has notice thereof

The rule applies only ifthe act (weigh, measure, test etc) is to be done by the
seller. InNanka Bruce v. Commonwealth Trust Ltd,&8the buyer bought 160 bags of
cocoa from the seller at 59 shillings per 60-1b weight. The seller had the knowledge that
the buyer would resell the goods to the third party who had the responsibility under the
contract to weigh the cocoa so as to find out the total amount to be paid by the buyer to
the seller. The Privy Council held that Rule 3 did not apply because the weighing was to
be done by a third party and that the property passed to the buyer before the ascertainment
ofthe price.

However, in Hanson v Meyeréithe seller sold a bulk of starch at a particular
price. The bailee had an instruction to weigh and deliver the goods to the buyer. The
buyer became bankrupt before the bailee could weigh all the goods. Court held that
property could not pass in the portion ofthe goods not weighed.

The purpose ofthe Act must be only to ascertain the price and ifit is done, the
buyer must have notice ofitbe itthe actual or constructive notice. This notice is similar
to that of Rule 5(1)6and therefore seems to be unreasonable since initial acceptance of
the buyerto the seller’s offer in the contract is sufficient@ Be that as it may, the requirement
ofdual consent may not be out ofplace in the final analysis. Since, itis putin place to
ensure that parties agree on all essential elements ofthe contract. Therefore it could be
perceived that the initial contractual consent is for the identification ofthe bulk and the
agree price unit, while the second one, another consent is essential for the weighing
measures or testing.&7

Thisrule is less significantand oflittle importance when it is compared with Rule
one and two because there are a great number of situations in which parties intend the
property to pass at once particularly ifthe price ofthe goods has been paid.8

Rule 4@provides as follows:
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“When goods are delivered to the buyer on approval or “on sale or
return *or other similar terms the property therein passes to the
buyer: (a) when he signifies his approval or acceptance to the seller
or does any other act adopting the transaction: (b) ifhe does not
signify his approval or acceptance to the seller but retains the goods
without giving notice ofrejection then ifa time has beenfixedfor
the return ofthe goods, on the expiration ofsuch time, and, ifno
time has beenfixed, on the expiration ofa reasonable time. What
is a reasonable time is a question o ffact. ”

Two things are important for explanation here. The first is the type of contracts
it deals with and the second is the consideration ofwhen the property passes. On the
first, goods delivered on approval become a contract of sale ifthe buyer accepts or
approves the transaction. The buyer has an option to accept or reject the transaction.
Goods are delivered on sale or return ifthe parties agreed that the buyer should resell
the goods and ifthat becomes impossible to return them.

Rule four applies to transactions that are similar to sale on approval or sale or
return. In Atari Corp (UK) Ltd v. Electronic Boutique Stores (UK) Ltd1 The
defendants agreed with the plaintiffs who were manufacturers of computer games to test
the products in the market by offering them for sale in their various retail outlets. 3180of
January, 1996 was given as the date to return the games that were supplied to the
Defendants. On the 19th of January 1996, the defendants informed the plaintiffof
unsatisfactory outcome ofthe products in the market and that they were making effort to
return unsold games to them. Court held that the notice of 19thJanuary 1996 was effective
and that the property could not pass on the unsold games though the games to be
returned were not specifically identified by the notice. Court held furtherthatthe transaction
was that ofa sale or return and that rule 4 was applicable.

Property will pass under four circumstances. First, ifthe buyer signifies his approval
or acceptance ofthe transaction. This transaction is like an offer which needs to be
accepted by the buyer. Ifthe buyer sends a message directly to the seller that he has
accepted the goods, property will pass.

Second, ifthere is no direct acceptance, the buyer can adopt the transactions
by doing some acts which are inconsistent with the rights ofan owner e.g. ifhe pledges
or resells the goods. The consequence ofthose acts is that the goods may not be able to
get back to the original owner, hence he is deemed to have accepted it by adopting the
transaction.

In Kirkham v. Attenboroughthe plaintiffsued the defendant for recovery of
jewelry which he sent to another person on sale or return basis but the said person
pawned the jewelry with the defendant. Court held that he could not recover because
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property had passed to the defendant. The “act of pawning the jewelry was an act
adopting the transaction.” The result will be the same even ifthe buyer committed an
offence by the way he obtained the goods.?2

Third, ifatime is fixed within which the buyer must return the goods. At the
expiration ofa fixed time, property passes to him ifhe fails to returnthem. In Blackensee
v Blatberg7goods were delivered to the buyer by the seller on “approbation” for ten
days, butthe buyer failed to return them after the expiration often days. Court held that
the property passed to him. In Marsh v Hughes - Hallett.74 An expected buyer
succumbed to the suggestion ofthe seller that he should test his horse for a week for the
sum offive guineas and ifthe horse is suitable for him he should pay the final sum ofsixty
five pounds for the use and the price ofthe horse. After the deadline, the buyer asked for
an extension oftime because he could not test the horse within the week agreed upon.
The seller refused and sued for the price ofthe goods. Court held that since the testing
period had expired, the property inthe horse had passed to the buyer and must pay for
the price.

The final situation in which property will pass is when there is no fixed time but
the buyer has retained the goods more than a reasonable time. In Poole vSmith$ Car
Sales (Balham) Ltcf5the parties were motor dealers. The plaintiffsent two cars to the
defendant on sale or return. One was sold the second one was not. On the 10th of
November 1960, the plaintiffwrote to the defendant that ifthe car was notreturned until
the end of November, it would be deemed to have been sold. The car was returned at
the end ofNovember, over three months when the car had been with the defendants. It
was found to be in poor condition as it had been used to travel 16000 miles. Courtheld
that Rule 4 was applicable. The defendant was liable to pay the price ofthe car since he
had retained the car for a reasonable time. Ormerod 1.J commented:

“By that rule, ifparties havefixed a timefor the property to pass,
then the property will pass at that time ... failing that, and it is a
question o ffact, the timefor theproperty topass isat the expiration
ofa reasonable time, and the question which arises is what is
reasonable time. %

Similarly in Genn v WinkeF the seller who was the owner ofdiamonds gave it
to the buyer on sale or return basis on the 4th ofJanuary 1910. The same day without
procrastination, the buyer also delivered itto a sub-buyer on sale or return basis. On the
6thofJanuary 1910, the sub-buyer delivered the diamonds to another person who lost
the goods. The seller having claimed two insurance policies proceeded to sue the buyer
for the balance ofthe price on the ground that the property had passed to him. Court
held that the property did notpass when the good was been delivered from one person
to another because according to Fletcher Moulton LJ that process oftransfer could not
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amountto anactadopting the transaction. The courthowever noted that since there was
no specific time fixed in the contract, property passed when the buyer could not return
the goods after the expiration ofareasonable time.

As amatter of fact the consequence ofa contract on sale or return basis is that
the ownership ofthe good is still with the seller though possession is with the buyer.
Consequentially, the seller bears the risk until property is transferred to the buyer. In
Elphick v. Barnes@court said that the general rule is that the deliverer could not bear
the risk until he has done some actadopting the transaction. Therefore when the horse
delivered on sale or return basis died before the buyer could adopt the transaction court
held that the buyer was not liable to pay the price ofthe horse.

On the issue ofretention, rule four envisages a personal act on the path ofthe
buyerthough itis insignificant ifthe actis advententor inadventent. Ifthe buyer’sretention
is caused by the third party and notby him, property will not pass to him.®That was the
basis of court’s decision in Re Ferrier@where the court held that property could not
pass to the buyer though the good was retained beyond the time limitbecause a third
party and notthe buyer retained the good. Howeverthe duty to rejectand communicate
same to the seller is placed on the buyer. Once that has been done, the responsibility lies
on the seller to move the goods out of the buyer’s custody. In Berry & Sons v Star
Brush Co.8Lthe sellerdelivered the good (abrush manufacturing machine) to the customer
on sale or return basis. The customer was given 21 days by the term ofthe contract
within which he mustacceptor rejectthe good. The customer complied with the term
and rejected it within the deadline. Court held that the property did notpass to him
because ofthe rejection.

We mustknow as we have a already explained thatcontrary intention expressed
by the parties displaced, the application ofthis rule. Reservation oftitle clause is an
indication thatthe parties desired a contrary intention. A term in the contract that payment
isa condition precedent before property can pass is another illustration of contrary
intention.&

In Percy Edwards Ltd v Vaughangcourt held that the pawn broker should
return the necklace to the owner because property in the necklace did not pass to the
person who pawned itto him. There was evidence ofcontrary intention expressed by
the parties which displaced rule four since he received the necklace on sale orreturn on
12 Octobertill 18 of October when he mustreturn it or pay cash.

Nevertheless, property can pass despite the expression of contrary intention
because ofthe principle ofestoppels and section 2 ofthe Factors Act 1889. In Weiner
v Harrissthe plaintiffdeliveredjewelry to aretailer under a reservation oftitle clause
thatthe property remained with him until the price ofthe goods was paid for. The person
pledged the goods to the defendant. Courtheld thatthe pledgor was a merchantile agent
and can pass a good title under section 2 ofthe Factors Acthence the plaintiffcould not
recover the goods despite areservation oftitle clause.
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UNASCERTAINED GOODS

There is no definition ofunascertained goods inthe Act.&Section 62( 1)&defines
specific goods as goods that are identified and agree upon atthe time ofthe contract. By
corollary, unascertained goods are not specific which means they could not be identified
oragreed upon atthe time ofthe contract. Identification ofsuch goods may be impossible
because the goodsare notyet manufactured&and if manufactured are yetto be identified
from a specific bulk. Section 168insists that property could notpass in unascertained
goods until the goods are ascertained. Cotton, LJ expatiates on thatwhen he said:

“Under a contractfor the sale ofchattels not specific the property

does not pass to the purchaser unless there is afterwards an

appropriation o f the specific chattels to pass under the contracts

that is unless both parties agree to the specific chattels in which

property is topass and nothing remains to be done in order'to pass

it. “H

InRe Goldcorp Exchange Ltd0aNew Zealand Company whose business was
the sale ofgold usually sold to the customers on the ground that the company “would
store and insure the gold free ofcharge.” Certificates were issued to customers with
empty assurance thatthey shall be supplied when they requested forgold. No specific
gold was set apart for each customer. The company became insolvent and the gold was
notenough to meet orders. The privy council held that property had notpassed from the
company to the customers.

Similarly in Laurie & Morewoodv Dudin & Sons.91A seller kept 618 quarters
ofmaize in the defendants’warehouse and sold 200 quarter ofthe maize to a buyer. The
buyerresold them (200 quarter ofmaize) to the plaintiffwho handover the delivery
order (which was given to him by the buyer) to the Defendants. Because the seller was
notpaid, he instructed the defendants not to release the maize to the plaintiff. Courtheld
that an action for detinue failed because the property in the goods did not pass to the
plaintiffsince the goods sold to him had not been severed.

Section 16 of 1893 Act@is a prohibitive section while sections 17 and 18 rule
5®Bofthe same Act provide how and when property will pass to the buyer when
unascertained goods become ascertained and the said prohibition is no longer necessary.
Section 17%applies to both specific goods and unascertained goods as soon as itbecome
ascertained. We have already explained this section in the course ofthis article. The
relevantpoint isthat once goods are ascertained, property passes at the time the parties
intend it to pass. However, if after an examination of the terms of the contract, the
conducts ofthe parties and the circumstances ofthe case, there is no clue to the intention
ofthe parties as to when property will pass Rule 18 (5)%shall apply. It provides.
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“(J) where there is a contractfor the sale o funascertained orfuture
goods by description and goods of that description and in a
deliverable state are unconditionally appropriated to the contract,
either by the seller with the assent ofthe buyer, or by the buyer
with the assent o fthe seller, the property in the goods thereupon
passes to the buyer. Such assent may be express or implied and
may be given either before or after the appropriation is made.

(2) where inpursuance o fthe contract, the seller delivers the goods
to the buyer or to a carrier or other bailee or custodies (whether
named by the buyer or not)for thepurpose o ftransmission to buyer,
and does not reserve the right ofdisposal, he is deemed to have
unconditionally appropriated the goods to the contract.

There are fourrequirements to be considered inthis rule. The first is the goods
ofthat description which means the goods must be the same or equal to the goods
described by the contract in its essential characteristics.%The second is that the said
goods must be in a deliverable state.

Deliverable here meansthe actual state ofthe goods and not the state in which
the sellerhas contracted to put them before effecting delivery.97The third requirement is
thatofunconditional appropriation. The goods mustbe unconditionally appropriated to
the contract.

Unconditional appropriation is an act ofthe seller to earmark goods as the
goods ofthe contract between him and the buyerthe effectofwhich he losesthe rightof
a seller to substitute one good for another because the earmarked goods become that of
the buyer and no one else. Perfunctory separation ofone good from another without
more will not be sufficient. In Forster v Klyth Shipbuilding and Dry Docks Co Ltd*%
it was the term ofthe contract for building ofa ship that after the payment ofthe first
installment, the property in the ship to be built and all materials appropriated for the
constructionbecome thatofthe purchaser. Courtheld thatthe property in the uncompleted
ship butnotin the materials in the shipyard separated for its use passed to the purchaser.
Sergeant, 7/explained the reason for court’s decision by saying that “appropriation is
aterm oflegal act-there mustbe some definite act, as the affixing ofthe property to the
vessel itself, or some definite agreement between the parties which amountto an assent
to the property in the materials passing from, the builders to the purchaser.”®

In Tijani v. Palmctx Ltd and Anor1@the first defendant had a consignment of
cementatApapawharfin Lagos. He sold different quantities to different customers
including the plaintiffwho bought 500 tons from the consignment. He collected 170tons
before the damage ofthe remaining consignmentby rain. Courtheld thatthe property of
the 330 tons ofcementyetto be collected did not pass to him.
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PearsonJ Wlexplained this principle succinctly when he stated that:

“A mere setting apart or selection by the seller ofthe goods which
he expects to use inperformance ofthe contract is not enough. If
that is all, he can change his mind and use these goods in
performance ofsome other contract and use some other goods in
performance o fthis contract. To constitute an appropriation o fthe
goods to the contract the parties must have had or reasonably
supposed to have had, an intention to attach the contract
irrevocably to those goods so that those goods and no other are the
subject o fthe sale and become the property ofthe buyer.

Nevertheless, we need to add thatthe absence ofunconditional appropriation is
nota watertight impediment to the transfer ofproperty. Property can pass without it.
Only section 16 is an absolute bar to the transfer of property in the sense that Goods
must be ascertained, before property can pass. Once goods are ascertained, property
can pass in accordance with section 17 (1) if parties intend itto be so.

The obvious way this can happen is by exhaustion. In Karlshmans Olyeabikar
v Eastport Navigation Corp.1® The plaintiffs bought 6000 tons ofcopra from a seller
who shipped 16,000 tons ofcoprameant for the plaintiffs and other buyers in one ship.
One ofthe buyers who bought a small portion ofthe copra from the seller resold the
portion to the plaintiffs. The plaintiffs was given abill oflading to cover the portion he
bought by himselfand the portion he bought from the other buyer. At Rottterdam and
Hamburg, all the copra not belonging to the plaintiffs was unloaded. The remaining
coprabelonging to the plaintiffs was damaged. Mustill MJ. held that it is not always
essential thatthe goods should be appropriated to the contractunder Rule 5 and that at
the time the contract was shipped in undivided bulk, property did not pass butwhen all
copra meant for other buyers was unloaded and the goods meant for the plaintiffwere
ascertained, property passed to him.

If goods are not ascertained, even if they have been paid for by the buyers,
property can’t pass. An example, oftransaction like this can occur when unidentified
part ofgoods in a bulk is sold to the buyers. In Re Wait, 1B Waitbought 1,000 tons of
wheat undera C IF contractand sold 500 tons to subbuyers who paid for the goods.
Waitbecame bankrupt four days before the ship arrived with the goods. Court held that
the sub-buyers were not entitled to specific performance ofthe contract since the goods
were not specific or ascertained, therefore property did not passto him .14

Statutory example ofunconditional appropriation occurs where the seller delivers
goods to the buyer himselfor to a carrier or other bailee or custodier for transmission to
the buyer without with holding the right ofdisposal.1BIfthe buyer accepts the goods
delivered in such manner by himselfor through his agent the requirement ofassentis
satisfied and property passes to him.
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In Wardars (Importand Exports) Ltd. vNorwood and Son Ltd.1®6the agent
ofthe seller, a warehouse keeper selected the goods (frozen kidney) from the bulk for
delivery to the buyer. The buyers’agent who arrived later accepted the delivery note.
Court held that there was unconditional appropriation when the delivery order was
handed over in respect ofthe goods, which had been deposited on the pavement for
loading.107

On the contrary, even ifgoods are delivered to a carrier in the manner sets out
in Rule 5 (2) but the goods are not ascertained as required by section 16, property in
such goods could notpass. That suggests the factthat statutory unconditional appropriation
may not lead to transfer of property, if the goods delivered are not ascertained. In
Healey v Howlett and Sons,18the defendant ordered for 20 boxes of fish from the
plaintiffwho dispatched 190 boxes with instruction that the railway officers should earmark
20 boxes for defendant. The fish deteriorated before the separation ofthe defendant’s
goods from others. Court held that since the goods sold to the defendant were not
ascertained, property did not pass.

Moreover, if one party does the appropriation and the other party does not
assent, property will not pass. Assent is an act by one party that agrees with the
appropriation ofanother party. Itinvolves actual or constructive delivery and nota
matter ofroutine.1®It can be expressly stated or impliedly inferred.

In Pignatoro v Gilroy and Sons,10the seller sold 140 bags ofrice to the buyer
on the 12th ofFebruary 1918. Delivery note was given to the buyer for collection of
125 bags at Chambers Wharfon the 28th of February 1918 with further instruction
that the buyer could collect the remaining 15 bags atthe seller’swarehouse. The buyer
did not do or say anything until 25th of March when he went to collect the 15 bags.
Unfortunately the good had been stolen. Court held that property had passed to him.

Rowlatt L.J. explained the issue ofassent when he stated

"The plaintiff, however, did nothing, for a month, and the question
is what is the effect of that?.... As he chose merely to say nothingfor
a whole month in response to an appropriation made in consequence
of his own letter, we think that comes to precisely to the same thing
as if he had written saying he would remove them and he did not™. 1

Ifan assentis given inthe contract or any time before appropriation, a further
assent is unnecessary forthe property to pass after the appropriation is made. In Aldridge
vJohnson12the plaintiffagreed to pay £23 in addition with an exchange ofhis £32
bullocks valued at £ 192 for 100 quarters ofbarley valued at £215. Itwas further agreed
that the plaintiffshould send bags, which the owner o fthe barley will use to fill the barley.
The plaintiffsupplied the bags and the owner after filling some ofthe bags emptied them
again on realization that he will soon be bankrupt. Courtheld that property had already
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passed atthe time he filled some ofthe bags because the assent ofthe buyer was given
before the appropriation by supplying the bags.

As we have said in the course ofthis article, appropriation may not necessarily
lead to transfer ofproperty. Ifthere is one importantand final act to be performed by
any of the parties. Property will not pass until such act is performed despite the
appropriation.

In Carlos Federspiel and Co. S.A. v Charles Twiggand Co supra,13Court
held that the property did not pass despite the factthat the seller had putthe bicycles in
the container with atag in the name and address ofthe buyer because he (the seller) had
aduty to ship the goods.

Onthe whole, whether a contract is for specific goods or unascertained goods
thathave been appropriated to the contract, the seller has the right to reserve the right of
disposal until certain conditions are met by the buyer."4In Re ShiptonAndersons Co
Ltd v Harrison Bros and Co, Ltd15the term ofthe contract was that payment should
be made by the buyer within seven days against transfer order. Courtheld that property
could notpass because ofthe condition. Two examples ofreservationofright ofdisposal
by the seller are given in section 19. Ifgoods are shipped and by the bill of lading the
goods are deliverable to the order ofthe seller or his agent, the seller is taken to have
reserved the right ofdisposal and the property can not pass in such goods.116

The second one is a situation where the seller sends a bill of lading and a bill of
exchange together to secure acceptance and payment ofthe bill ofexchange; property
does not pass until the buyer honours the bill ofexchange.17

CONCLUDING REMARKS

We have been able to establish that parties by their intention dictate the time
when property passes from the seller to the buyer. Once such intention is timeously
expressed before the transfer ofproperty the court will give effect to such intention. That
is the primary rule. We have explained the default rule which applies in the absence of
the parties’ express or implicit intention. Therefore it is obvious that Nigeria uses a
consensual system o ftransfer.118

We have also explained the five rules in section 18 which are applicable only if
the parties do not intend otherwise. Our observation is that contracts for the sale of
goods are governed by rules thatare fundamentally different from those regulating other
types ofdealing in personal property.19Therefore the principle ofequity by which the
agreement ofthe owner ofan assetto transfer itto another is not merely contractual but
vests an immediate equitable interest ifthe intended transferee appears to be ofno
relevance to contracts of sale ofgoods.1D
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Lord Atkin U 2Llexplained the reasonsbehind the exclusion ofequitable principle
inthis aspect when he said:

“the code (1893 Act) was passed at a time when the principles of
equity and equitable remedies were recognized and given effect to
in our courts and the particular equitable remedy of specific
performance is especially referred to in section 52. The total sum
oflegal relations (meaning by the word ‘legal ’existing in equity as
well as in common law) arising out o fthe contractfor the sale of
goods may well be regarded as defined by the code. It would have
beenfutile in a code intendedfor commercial men to have created
an elaborate structure ofrules dealing with rights at law, ifat the
same time it was intended to leave, subsisting with the legal rights
equitable rights inconsistent with, more extensive, and coming into
existence earlier than the rights so carefully set out in the various
sections ofthe code. The rulefor transfer ofproperty as between
seller and buyer, performance o fthe contract, rights ofthe unpaid
seller against the goods unpaid sellers lien, remedies o fthe seller,
remedies of the buyer, appear to be complete and exclusive
statements o fthe legal relations both in law and equity. ™

The consequence is that forequitable principle to be applicable, the goods which
are the subject matter of sale ofgoods must be identified and ascertained.

The problem with ascertainment ofunidentified bulk has been explained in this
article and we need not be labour it.22However we shall recommend the reform of
Nigerian commercial law in that respect.

In America the absurd rule has been replaced with section 2 - 105(4) ofthe
Uniform Commercial Code which provides thatan undivided share in an identified bulk
of fungible goods shall be regarded as ascertained to be sold despite the fact that the
quantity ofthe bulk is not determined. Once there is agreement on the proportion of
such abulk or any quantity thereofeither by number, weight or other measure the right
ofthe seller to transfer his interest in the bulk to the buyer shall be recognized to the
extentthat such abuyer becomes an owner incommon. Therefore in conclusion, we
recommend that Nigeria should adopt the provision.

FOOTNOTES

1See S1(1) of Sale of Goods Act 1893.
21bid, S. 20, SOGA.
3lbid, S. 49 (1), SOGA.
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4P.S. Atiyah, The Sale 0fGoods, (8th ed.) (London: Pitman Publishing, 1990) p. 281
“Yetthe Acttalks ofatransfer ofproperty as between seller and buyer and contrasts
this with the transfer oftitle— How, then, can there be such a legal phenomenon as
atransfer ofproperty as between seller and buyer? Eitherthere is amere transfer of
rights and duties from seller to buyer, orthere is a transfer of property which affects
the whole world.

5n.1The Act separates the two, see Part I1S. 16 to 20 titled Transfer of Property as
between seller and Buyer and Part 11S.21 to 26 titled Transfer oftitle.

61bid, See also Lawson 65 Law QR 362 (1949), Lawson explains the intention ofthe
drafters the Act in separating the two when he wrote: “what seems to have been in
the mind ofthe legislature was anotion that third parties should not be adversely
affected by anything agreed on by the parties inter se in the contract ofsale or in the
mannerofcanying itout, unless they had notice ofit... correctexpressionwas given
to this notion by the use ofthe sub-titles.” Battershy and Preston, 35 Mod LR 268
(1972) Prof. Atiyah and Others hold the view thatthe Act by making two sub-titles
in Part Il is making adistinction between the two some scholars like Battersby and
Preston disagreed: “the concept of property in the Sale of Goods Act despite the
limited meaning assign to itby section 62( 1) must be expended to mean ‘atitle to the
absolute legal interest in good sold’ which meaning is used consistently throughout
the Act.”... The concept oftitle as used in sections 21 - 26 ofthe Act must be
expanded to take in the notion that the transfer relates to the absolute legal interestin
the goods sold, with the result that title bears a similar meaning to ‘property’in the
above sense.”

7K. 1. Igweike, Sale 0 fGoods, 2rded. (Lagos: Malthouse Press Ltd, 2001) p. 98.

8lbid

9See SI (I)SOGA.

Dlbid

1 1bid, see S. 18, SOGA, see also Atiyah, op. cit, note 4, p. 287.

21bid S1(1) SOGA

1B[1948] 2All ER29

4[1976] 2AIl ER552

BR. M. Goode, Commercial Law, (London: Penguin Books Ltd, 1982) p. 855.

BThejudgment ofMocattaJ atthe court ofthe firstinstance in Romalpa’s case.

TAtiyah, op. cit. note 4, p. 460.
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B[1979] Lyds, Rep. 168. 1981 ch25.

1[1983] 3AIl ER 204 In Repeachdart, the courtcould notestablish a fiduciary duty as
itwas done in Romalpabut we should note that the agency relationship and fiduciary
duty imported into commercial transaction by the court in Romalpahave been criticized
as unfairand inappropriate.

2[1980] Ch 228.

21[1984] 1A11ER 721.

2[1985] 1WLRIII

2[1976] 1 QB 534

2Atiyah, op. cit, note 4, p. 465.

5[1984] 1 WLR485

%See SI(1) SOGA.

Z7Atiyah, op. cit, note 4, p. 289.

BSee Sl (1) SOGA

2[1900] 1QB 513

D[1918] 2 K.B. 41

3 Note also that the Misrepresentation Act of 1967 has put a stop to such
misinterpretation ofthe word unconditional contract in Great Britain.

2See Aluminum Industries Vaasen, op. cit. note 14 pg. 181.

3See Benjamin’s Sales 0fGoods (2rdedn), Para. 304; Atiyah, op. cit. note 4, pg. 289.

3See Aluminum Industries Vaasen, op. cit. note 14 pg. 181.

$2000 15 N.W.L.R (pt 692) 730 SC at 785.

3613 English Reports p. 628 see also Affotec Tech. Serv. (Nig.) Ltd. v MIA & Sons
Ltd Supraforsimilar decision.

3715 WACASL.

BSI(l) SOGA.

D[1927] 1K. B. 298.

LDSI(l) SOGA.

4 See n 4 p. 148 P.S. Atiyah observed: “the buyer is not bound to take delivery of
defective goods, butitdoes notfollow that all defective goods are notin adeliverable
state within the meaning ofthis provision. Ifthis were so, property would never pass
in defective goods but it seems to be generally accepted that defects do not prevent
property passing, (ifthe buyerrejects the goods property reverts in the seller). See
alson 15p. 182 R.M. Goods noted: “Rule one applies where, on the assumption that
the goods are what they purportto be, the seller has not by the terms ofthe contract
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undertaken to do anything to them as a prerequisite of the buyers acceptance of
delivery. In short, in speaking ofdeliverable state Rule one refers not to the actual
state ofthe goods but to the fact that the parties have agreed that the seller may
fender delivery ofthem without firsthaving to do something to them to putthem into
a state where they are ready for delivery”. Note that though Atiyah supported a
restricted view, he eventually reached a similar result with the liberal view.

£SI1(1) SOGA.
LBSee Atiyah, op. cit. note 4, p. 291.
4[1922] 1KB 343.

%HBankes LJ himselfconsidered two grounds alternatively to reach hold that property
had not passed in the case. He held that rule one did not apply because the risk and
expense ofdismantling the engine showed that the parties had evinced a different
intention. Alternatively he considered thatthe condensing engine was notin a deliverable
note when sold.

%6 This case was concerned with Rule 5 but 2 rule 5 also contained the phrase ‘in a
deliverable state’. Itcould notbe governed by rule 1because the engine was not in
adeliverable note when the contractwas made. Itcould only be governed by rule 2
and under the rule the property would only have been passed when the buyer had
notice that the engine had been put into a deliverable state.

47[1976] Z O.Y.S.HC. 92.
8[1976] 3 OYSHC 79.
HCCHCI/9/72 p. 17.

PVIWACA 76 Thisjudgmentwas relied upon and cited with approval in similar case
ofYankassaiv. Incar Motors Nigeria Ltd (1975) NSCC 284 by the Supreme Court
ofNigeriawhere the courtheld that property in the vehicle had passed to the plaintiff
before the defendants effected the seizure.

8.See R.M Goode n 15 “for example where there is a contract for the sale of specific
goods subjectto the seller obtaining a legally a license - Butwhat ifthe contract is
subjectto a condition subsequent, to a resolutive condition by which the contract,
though otherwise unconditional, is to become void in stated events e.g. ifthe goods
fail to meet a given standard on testing by a designated third party? Itis strongly
arguable thata condition subsequent, unlike a condition precedent, does not preclude
the contract from being unconditional within rule one for by its nature a condition
subsequent does not suspend the operation ofa contractual promising but merely
produces a restoration to the status quo (in this case revesting ofthe property in the
seller) ifthe stipulated condition occurs.” R 181.
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®See Rv. WardLtd v. Bignail [1967] 1 Q.B. 534 Diplock LJ (at 545) said: “the
governing rule, however, is in section 17, and in modern times very little is
needed to give rise to the inference that the property in specific goods us to
pass only on delivery or payment.
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